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No. 26.—Tuomas D, Fritu, plaintiff in error, vs. FRANCIS 
Fritu, defendant in error. 


[1.] A husband sues his wife for a divorce, alleging that, at the marriage, she 
was pregnant, and that he was ignorant of the pregnancy. The wife ap- 
The husband resists the application, and of- 


plies for temporary alimony. 
The Court refuses to receive the 


fers to prove the truth of his allegation. 
proof, and grants the alimony: J/eld, that the Court did right. 


Libel for divorce, in Randolph Superior Court. Decision 
by Judge Perkins, October Term, 1855. 


Thomas D. Frith commenced a libel for divorce, on the 
ground that his wife was pregnant at the time of marriage, 
and concealed the fact from him. A motion was made for 
temporary alimony and Attorney’s fees, when Counsel for li- 
bellant proposed to prove, by various witnesses, and the con- 
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fessions of the wife herself, that the ground taken in the libel 
was true. The Court rejected the evidence and granted ten 
dollars per month as temporary alimony, and one hundred 
dollars for Attorney's fees. This decision is assigned as 
error. 

The same point was made in other assignments. 


H{. Hoi, for plaintiff in error. 
Dovatas, for defendant in error. 
By the Court.— BENNING, J. delivering the opinion. 


[1.] Was the husband, under the particular facts of this 
case, bound to supply to the wife temporary alimony; and, 
also, 2 sum sufficient to pay her Attorneys their fees? This 
is the sole question. 

It was insisted, for the husband, that as the wife, in the 
marriage, had practised a fraud upon him, which fraud he was 
able to prove by her own confessions, as well as by other evi- 
dence, he was not. 

But we do not see that this distinguishes his case from the 
cases in which the husband has been held to be so bound. 
This, if true, amounts only to the making out of a case, on 
the part of the husband, which will give him a title to a di- 
vorce. And if, when the husband says he is able to make 
out such a case as that, he is to be relieved from alimony, and 
the expenses of the wife’s side of the suit, then the number 
of cases in which he will not relieve himself from such ali- 
mony and expenses, will probably be small. 

In McGee vs. McGee, (10 Ga. R. 478,) a case in which 
the husband was the defendent in the libel, the husband an- 
swered, on oath, denying the grouad of the libel, and offering, 
as he said he had repeatedly done before, to receive the wife 


again into his house; yet, he was made to pay alimony. To 
the same effect are Methvin vs. Methvin, (15 Ga. R. 98) 
and Poseherry vs. Roseberry, AT Ga, R. 139.) 

The rule is thus stated by Shelford: “After proof of a 
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marriage in fact, alimony, pending the suit, will be allotted, 
whether it be commenced by or against the husband, not only 
in cases of impotency, but in all cases of nullity of marriage, 
and in suits for restitution of conjugal rights, or for divorce, 
by reason of adultery or cruelty.” And this statement of 
the rule seems to be well supported by decided cases. I re- 
fer, particularly, to Portsmouth vs. Portsmouth, (3 Ad. 63,) 
and Bird vs. Bird, (1 Lee, 209.) 

According to this last case, this Court, in Roscherry vs. 
Roseberry, went too far in permitting the husband to object 
to the payment of the alimony; that the marriage, though a 
marriage de facto, was not one de jure. 

We think, therefore, that the Court below was right in re- 
fusing to receive the husband’s offered proof. 





No. 27.—Joun G. Winter, plaintiff in error, vs. THe State 
oF GzorGIA, defendant. 


[1.] Where a party or his Counsel are taken by surprise, by a misunder- 
standing of the Court, it is good ground for setting aside an order or judg- 
ment of the Court resulting from such mistake. 


Motion, in Muscogee Superior Court. Decision by Judge 
Worre.L, December Term, 1854. 


At June Term, the case of the State vs. Winter being 
called, and there being no appearance, a rule nist was taken 
to forfeit his recognizance. At December Term, a motion 
was made to set aside this rwle nisz, on the following facts : 
Winter was very ill at the time the case was called, and una- 
ble to attend the Court. His Counsel, R. J. Moses, was also 
absent, the Court having announced, as he understood him, 
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that Judge Perkins would preside during the week, and no 
criminal case would be taken up. Mr. Moses had communi- 
cated this fact to Winter. Judge Crawford, who was the then 
presiding Judge, stated that he did announce that he expee- 
ted Judge Perkins, and in the event of his coming, certain 
specified cases would be tried, but that his announcement was 
conditional. Several affidavits were submitted to show that 
others understood Judge Crawford in the same way with Mr. 


Moses. 
The Court refused to grant the motion, and this decision is 


assigned as error. 
Judge BENNING having been of Counsel, did not preside. 
S. Jones and II. Hott, for plaint#f in error. 


Doveuerty, for defendant in error. 


By the Court.—LumpkIn, J. delivering the opinion. 


[1.] Ought the judgment of forfeiture in this case have 
been sot aside ? We think so, most clearly. 

That Winter was prevented by Providential cause from at- 
tending Court, is not disputed ; and the only question is, has 
he rendered a satisfactory reason for not making his situation 
‘known to the Court when his case was called for trial ? 

He was informed by his Counsel, that the presiding Judge 
had announced publicly, from the Bench, that no criminal 
case would be tried that week; and there is a large amount 
of proof to show that Judge Crawford was so understood by the 
bar and the by-standers. True, the Judge states that his an- 
nouncement was conditional, provided Judge Perkins attend- 
ed according to promise, to preside for him. By this mis- 
take, Mr. Moses, the Attorney of Winter, was absent. Had 
he been present, he could have made known the situation of 
Winter, for he was cognizant of it. Owing to the same mis- 
apprehension, Winter was lulled into security, and failed to 


furnish proof of his condition. 
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And now, that it appears that these facts, or most of them, 
were brought to the mind of the Court, not only before the 
judgment of forfeiture was placed upon the minutes, but be- 
fore, perhaps, the ink was dry in which it was written, (for the 
showing was made, in part, at least, on the same day that the 
order of forfeiture was granted,) we entertain no doubt but 
that the judgment of forfeiture should have been rescinded. 





No, 28.—SEABORN Jonzs, plaintiff in error, vs. Francis M. 
- Y 
LAWRENCE, defendant in error. 


[1.] Our Statutes, authorizing the proceedings for foreclosure of a mortgage, 
direct that judgment shall be rendered only for “ the amount which may be 
due.” Under these Statutes, therefore, a provisional judgment cannot be 
rendered (when one instalment of a mortgage debt is due and unpaid,) on 
instalments which are notdue; butresort may be had toa Court of Equity for 


such a judgment. 


Rule, in Muscogee Superior Court. Decision by Judge 
WorreELL, December Term, 1854. 


This was a proceeding to foreclose a mortgage given by 
Lawrence to Jones, to secure the payment of three notes, due 
respectively 25th day of December, 1853, 1854 and 1855. 
In the mortgage, was this clause—“ It is further understood 
between the parties, that if said Lawrence shall fail to pay 
said notes, or any part thereof, that then the said Jones may 
foreclose this mortgage for the balance that may remain un- 
paid on said notes.”” But one of the notes was due when the 
petition was filed. 

The motion was now made (January, 1855,) to foreclose for 
the whole amount of all the notes. The Court refused the 
motion, and this decision is assigned as error. 
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Judge BENNING did not preside in this case. 
J. Jones, for plaintiff in error. 


There being no appearance for the defendant, the cause 
proceeded ex parte. 


By the Court.—StTarnes, J. delivering the opinion. 


[1.] This was a proceeding instituted under and by virtue 
ef the 17th section of the Judiciary Act of 1799, and the Act 
of December 26th, 1836, providing for the foreclosure of 
mortgages on real estate. Those Acts, in authorizing a pro- 
ceeding for the foreclosure of a mortgage, after providing that 
upon petition, a rwle nist shall be issued requiring the mort- 
gager to pay the principal, interest, &c. due upon such mort- 
gage, into Court, on or before the first day of the next term, 
direct that unless the same be paid, “the Court shall give 
judgment for the amount which may be due on such mortgage, 
and order the property to be sold,” &. These Statutes thus 
authorize a judgment of foreclosure for the amount which 
may be dwe, and for this only. 

Where a debt is due by instalments, upon default made in 
the payment of one instalment, the mortgage may be fore- 
closed by proceedings known to a Court of Chancery, anda 
provisional decree be rendered suitable to the exigency of the 
case. The judgment when thus rendered, remains subject to 
the future order and direction of the Chancellor, and may be 
put into execution as the successive instalments become due. 
The right to do this in Equity, is put upon the ground, that a 
Court of Chancery abhors a multiplication of suits and of 
costs. It has been held, therefore, that “It is reasonable, 
since the plaintiff has been put to his suit to recover the in- 
stalment due,” that he should have “a decree of foreclosure, 
to remain subject to the order of the Court upon a subsequent 
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default.” (Lansing vs. Capron et al. 1 John. Ch. R. 617. 
Stanhope vs. Manners, 2 Eden. 197. 2 Vern. 135.) 

By looking to the decided cases, it will be found that such 
are the grounds upon which rest the elementary dicta, cited 
by the plaintiff in error, as favoring the motion submitted by 


him. 
It should be at once perceived, that whilst such a provis- 


ional decree befits a Court of Chancery, and may be by the 
same, properly and appropriately rendered, and whilst the 
same may be consonant with the principles and purposes of 
justice, and very convenient and desirable in some cases, yet, 
that inasmuch as our Statutes, in authorizing the proceeding 
for foreclosure on the Common Law side of the count, have 
not provided for such a provisional judgmentyand have direct- 
ed that judgment shall be rendered only for the “amount 
which may be due,’’ no judgment could be properly rendered 
on the instalments which were not due upon said mortgage. 

But it is insisted, that there is a provision in the mortgage 
which, in effect, changes the contract; as it appears in the 
notes, makes all the notes due and payable, as it were, upon 
the failure of the defendant in error to pay any part of said 
notes; and judgment may be rendered on the same, as on an 
amount due. 

We think that an examination of this mortgage shows, that 
the provision in question, (which is given in the statement of 
facts, to this opinion annexed,) was intended simply to ex- 
press the usual terms upon which a mortgage may be fore- 
closed. The language employed is unusual, but it will admit 
of this signification. The mortgage, indeed, as a whole, is 
not drawn according to precise and usual forms. Waiving 
this, however, it is not our opinion that this provision could 
have been intended to mean, that all the notes should be con- 
sidered as due, upon failure to pay any one of them, and that 
it could mean no more than that the creditor should have the 
right to foreclose, for the whole amount of the notes, upon 
failure of the debtor to pay any one of them, and that a pro- 
Visional judgmént should be rendered accordingly ; that is to 
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say, that it was an agreement reduced to writing, as to the 
creditor’s right to have such a provisional judgment. But, 
as we have shown, it is the province of a Court of Chancery 
to grant such a decree, and our legislation has made no pro- 
vision for it in the proceeding which it authorizes at Common 
Law. It follows, therefore, that though the meaning of this 
feature of the- mortgage be what is insisted on, the plaintiff 
must still go into Equity, if he wants a foreclosure for an in- 
stalment not due; and there he may use this agreement as evi- 
dence of his right to such a decree. 

We add, in conclusion, that it is the inclination of our 
minds, (though this point is not made in the bill of exceptions, 
and we are not therefore called on for a formal judgment 
thereupon,) thatethere is no reason why judgment might not 
have been properly rendered for the amount of the-notes due 
in January last, when the rule absolute was moved, though 
but one was due at the time the petition was filed. The rule 
nist had required the mortgager to show cause why he should 
not pay the whole of said notes into Court at the next term, 
&e. He was thus so notified, that he might have been pre- 
pared with a defence, if any he had, against the claim to foreclo- 
sure, for the amount of all or any of the notes. If he had 
any meritorious defence against the second note, therefore, 
he might have presented it, and have been prepared to sus- 
tain it. We, consequently, incline to think, that as the se- 
cond note was due, it would have been in accordance with the 
principles of substantial justice, and of the legislation under 
which the proceedings were instituted, for the Court to have 
made the rule absolute, as to both the notes due, at the time 
when the judgment was rendered. 

Let that judgment be affirmed. 
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No. 29.—Joun JONEs et. al. plaintiffs in error, vs. JoeEL CRAW- 
rorD and another, executors, &c. and others, defendants in 


error. 


[l.] A writ of error will not lie to a first verdiet or decree, where an appeal 
has been taken which is still pending. 


Writ of error from Muscogee. Motion to dismiss. 


It appeared that Polly W. Jenkins died testate. Samuel 
Boykin and Joel Crawford qualified as her executors. John 
Jones and others filed a bill against the executors, claiming 
a portion of the estate. The executors filed a bill enjoining 
the Jones bill, and making the other heirs, the Wrights, par- 
ties. Afterwards, the Wrights filed a bill against the execu- 
tors and the Jones’, claiming the same property. The exe- 
cutors afterwards (the Wrights’ and Jones’ bills being both 
on the appeal,) filed a supplemeiital bill, reviving the former, 
and enjoining both the other bills, and praying for an inter- 
pleading. At the last term of Muscogee Superior Court, 
when the Jones’ bill was reached on the appeal docket, the 
Court decided that, having reached a branch of the case, he 
would take up the whole litigation, and proceeded to submit 
all the three cases to a Jury. A decree was rendered on the 
bill of interpleader, filed by the executors of Mrs. Jenkins. 
From this deeree the Jones’ appealed; at the same time, they 
sued out a writ of error as to the decision above stated, and other 
decisions during the trial. A motion was made to dismiss be- 
cause of the pendency of the appeal. 

Judge Bennine did not preside in this case. 


b. Hun and H. ior, for the motion. 
S. JONES, contra. 
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By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] A motion is made to dismiss the writ of error in this 
case upon two grounds. Ist. Because all the parties to the 
proceeding in the Court below, are not made parties to the 
pleadings in this Court; and 2d. Because an appeal has been 
duly entered from the decree in the Circuit Court, wherein 
the errors complained of were committed, which appeal is 
still pending. 

The defect, as to parties, might be cured by amendment; the 
other exception is fatal. 

Tt seems there were three suits pending on the equity side 
of the Court; two at the instance of the legatees of Mrs, 
Polly W. Jenkins, deceased, against the executors ; and one 
by the executors against the complainants, in the other two 
bills. This last was in the nature of a bill of interpleader; 
it enjoined the other two. When the first legatee bill was 
reached, that of the Jones’ against the executors, and which 
was on the appeal and enjoined by the executor’s bill, the 
Court permitted and directed the whole litigation to be gone 
into, and all three of the cases to be tried together as one; 
and this is alleged as error, as well as the various rulings of 
the Court, made during the progress of the trial. 

And, we think, the more regular course would have been 
for the case first reached to have been passed over as enjoin- 
ed, until the bill of interpleader was called up; still. the other 
method was pursued ; a verdict was rendered and a decree 
awarded upon the whole litigation made by the three bills: 
and from that verdict and decree, an appeal has Leen duly 
entered, which carries up the whole litigation, of course ; and 
inasmuch as the Court will have an opportunity to review 
and correct its own errors upon the appeal, provided any 
have been committed, we must, in conformity with the past 


practice of this Court, dismiss this writ of error, as having 


been prematurely brought. 
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No. 30.—WILLIAM D. Stock ey, plaintiff in error, vs. CorDY 
Buuoci et al. defendants in error. 


f1.] Ina proceeding by attachment, under the Act of December 8th, 1820, 
on the part of securities upon a promissory note, against the maker there- 
of, the facts which the Act require to be sect forth in the affidavit, in addi- 
tion to the affiant’s liability, and that the principal debtor is removing, 
about to remove, or has removed, withont the limits of the State, or any 
county, are, an allegation of the securityship upon an instrument in wri- 
ting, and 2 payment of the same by the surety, or a pendency of suit there- 
on, or a liability upon the same, as a demand which is not due. 

[2.] The Act does not require the affiant to state that the ordinary process 
of law cannot be served upon the debtor. 

{3.] When our Attachment Laws prescribe a form of procecding, it should be 

pursued ; when no form is prescribed, there should be a substantial com- 

pliance with add the requirements of the law. 


Attachment, in Marion Superior Court. Decision by Judge 
WorkELL, at March Term, 1855. 


Cordy Bulloch and two others, in their affidavit for an at- 
tachment, said “that they are the securities of William D. 
Shockley, on a note made payable to P. McLaren & Co. or 
bearer, for the sum of Six Hundred and Eight Dollars and 
Fifty-one Cents, which said note is to become due on the 2d 
day of June next, and that said William D. Shockley is about 
to remove without the limits of said State.” 

The attachment founded on this affidavit, directed the offi- 
cer to attach a sufficiency of the property of Shockley to sat- 
isfy the demand, and the same “secure, to answer the com- 
plaint of P. McLaren & Co.” 

A motion was made to dismiss the attachment— 

ist. Because the affidavit does not set forth the liability of 
the securities on the note. 

2d. Because the affidavit does not state that “‘ the ordinary 
process of law could not be served.”’ 

3d. Because the attachment was in favor of P. McLaren & 
Co. when the affidavit was by the sureties. 
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The Court refused to dismiss, and this decision is assigned 


as error. 
ELA, for plaintif in error. 
BLANpFoRD, for defendant in ergor. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The ground first assigned by the plaintiff in error, as 
a reason why the motion to dismiss the attachment in this 
case should have been sustained, is, that the affidavit did not 
set forth the facts upon which it was sought to have the same 
issued, sufficiently, and according to the requirements of law. 

A Statute of December Sth, 1820, declares, that in any 
case where a person has been a security for another on a noie 
obligation, or other instrument of writing, and has heen com- 


pelled to pay the same ; in cases where suit is pending on such 
an instrument; “in cases where such note, obligation or other 
instrument, to which there is or are security or securities, is 
or are not duc, and the principal debtor or debtors, in any such 


case, is or are removing, or is or are about to remove, or have 
removed without the limits of this State, or any county; and 
oath being made by the security or securities, his, her or their 
agent or Attorney, Xc. of the facts, and of his, her or their 
liability on said note, &c. and that his, her or their principal is 
or are removing, or about to remove, or have removed without 
the limits of this State, or any county therein, an attachment 
may issue against the property and effects of such principal 
debtor or debtors, in favor of such security or securities.” 

It will be perceived, that in addition to the liability of the 
affiant, and the allegation that the principal debtor is re- 
moving, about to remove, or has removed, this Act requires 
that the facts upon which it is sought to sue out said attach- 
ment, shall be set forth in the affidavit. What facts’ For 
the answer, we must look to the Act—to the conditions there 
specified, upon which it authorizes the attachment to issue. 
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These conditions appear in that portion of the Act which we 
have cited, and are: 1. The fact of securityship upon a note, 
obligation or other instrument in writing. 2. A payment of 
the demand by the surety, or a pendency of suit on the same, 
or a liability upon such a demand, which is not yet due. 
These are the other facts, and the only other facts to which 
the Statute refers as bases or conditions upon which the at- 
tachment must rest. 

Let us see, then, if they have their place in the affidavit. 

In that instrument, the affiants make known that they are 
securities for the plaintiff in error, upon a note made payable 
to P. McLaren & Co. or bearer, for the sum of six hundred 
and eight dollars, and fifty-one cents, which was not then 
due. ‘This plainiy shows the extent and character of their 
Jiability; and they further state, that their principal is about 
to remove without the limits of the State. As we have seen, 
these aie the conditions upon which the Statute authorizes an 


attachment to issue; and the conclusion is, that the facts are 


therefore sufficiently set forth. 


[2.] It was insisted, in the next place, that the defendants 
in error should have set forth the fact in their affidavit, that 
the ordinary process of law could not be served upon the 


principal, because of his being about to remove from the 
State. 

The Statute does not require this; and there was propriety 
in its not requiring it. What ordinary process of law was 
there in such a case, by which securities might procced against 
their principal before the debt was due? This language, in 
the general Attachment Law of the State, was clearly used in 
reference to the ordinary proceedings by creditors against 
lebtors, on debts due. It seems to be proper, that it should 
not have been used in such a proceeding as that before us; 
and it is not required to be used by the Act. 


[5.] The third ground was, that the affidavit was made in 
the names of the securities; but that the attachment writ com- 


manded the officer to seize and secure the property of the de- 
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fendant to answer the complaint of the principal debtors, or 
the payees in the note. 

The Statute declares and provides, that ‘iii a case where 
a suit or Suits may be pending as aforesaid, or on a demand 
where the note, obligation or other instrument in writing is 
not due, such security shall have a lien upon the property 
and effects of the principal attached, until such property is 
replevied or the principal debtor or debtors shall give good 
and sufficient security to the person suing out such attach- 
ment, his, her or their agent, Xe. for the payment of such 
note, when it may or shall become due, or at the termination 
of said suit or suits; and in case the property shall not be re- 
plevied, the person attaching shall be permitted to proceed 
to establish his demand, as though the debt was due or the 
suit or suits determined ; and the property or effects of such 
debtor, so attached by such security or securities, shall be 
disposed of in the manner pointed out by the Attachment 
Laws of this State, and paid into the Clerk’s office of the 
Court in which such attachment may be pending, subject to 
be paid over, by order of said Court, to the original creditor 
and creditors, when such debt shall become due.” 

The attachment writ in this case commanded the Sheriff to 
seize and secure the property to answer the complaint of P. 
McLaren & Co. the principal debtors, before the next Supe- 
rior Court. It will be seen, from the language of the Stat- 
ute which I have just quoted, that the words, to answer the 
complaint of P. McLaren g¢ Co. though not precisely author- 
ized by the Statute, are simply surplusage. It would have 
been more technically accurate for the Justice to have di- 
rected that the said property should be had before the Supe- 
rior Court, to answer the demand of the plaintiffs, and te 
abide any order and direction of the Court in the premises. 
But the matter of substance in the mandate, was the order to 
have the same before the Superior Court at the next term. 
No other and further direction, by the Justice, could control 
the right of the Court when the same was before it, to dispose 
thereof according to law. And no such direction could inter- 
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fere with the rights of the parties. The direction, as it is, 
therefore, amounts to a substantial compliance with the law. 
[3.] It is true, that our Attachment Acts should receive a 
strict construction. Accordingly, when they prescribe a 
form for proceeding under them, that should be followed ; 
and when no form is specified, there should be a substantial 
compliance with all the requirements of the law in this re- 
gard. No form was prescribed by the Act which we have un- 
der consideration, for the writ which the Justice was author- 
ized to issue; and we have shown that it was substantially 
in compliance with the requirements of the Act; which, 
therefore, has been pursued with sufficient strictness. 
Judgment affirmed. 





No. 31.—A. J. Perpve, by his next friend, &c. plaintiff in 
error, vs. JouN Brapsuaw, defendant in error. 


[1.] 66th Common Law rule, providing that “ when a verdict has been ob- 
tained at Common Law, and an appeal entered without judgment signed 
upon the said verdict, judgment shall not afterwards be signed further back 
than the time of disposing of said appeal,” so far modified as to allow a 
nunc pro tune judgment ; but not to prejudice the intermediate rights of third 


persons, 


Motion, in Marion Superior Court. Decided by the Jus- 
tices of the Inferior Court, called in to preside on account of 
the interest of the presiding Judge, at February Term, 1856. 


A motion was made to enter a judgment nune pro tune, 
upon this state of facts. A verdict had been rendered by a 
Petit Jury and an appeal entered. The motion was made to 
enter a judgment on the first verdict. The Court refused the 
motion, under the 66th Common Lawrule. The validity and 
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effect of that rule is the only question made by this writ of 
error. 


Judge BENNING, having been of Counsel, did not preside. 


C. W. Miter; Smrtu & Pov, for plaintiff in error. 
Bianprorp & CrawrorD; 8. HALt, for defendant in error; 
By the Court.—Lumpkty, J. delivering the opinion. 


[1.] The Common Lawruleis, that all judgments, whether in- 
terlocutory or final, shall be entered of record, of the day of 
the month and year when signed ; and shall not have relation 
to any other day. Still, the discretion is given to the Court 
or Judge to order a judgment to be entered nune pro tune. 
Indeed, it is not only competent to do this, but it seems to be 
almost a matter of course. 

By the 66th Common Law rule of practice, adopted by the 
Judges of the Superior Courts in this State, it is provided 
that ‘in all and every case, when a verdict has been obtained 
at Common Law andan appeal entered without judgment signed 
upon the said verdict, judgment shall not afterwards be sign- 
ed further back than the time of disposing of said appeal.” 
(2 Kelly, 479.) 

Feeling itself compelled by this rule, the Circuit Court 
refused permission to sign a nune pro tune judgment in this 
case. 

This rule of practice was adopted, no doubt, to protect the 
rights of third persons, which may have accrued between the 
rendition of the first and the final verdict. But the same ob- 
ject can be secured, without prescribing an arbitrary rule, 
which seems to trench not only upon the Common Law, but 
the rights of the parties. True, by his daches, the plaintiff is 
placed in a condition where the Court is entitled to grant him 
relief upon terms. But the punishment ought to be propor- 
tioned to the offence, and should not be vindictive. Acting 
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upon this principle, our judgment is, that the nune pro tune 


order should have been allowed, accompanied, however, with 
the provisc, that the same should not ejudice third persons 


who had acquired risshts mtermediate the first and second ver- 


dicts. 





exe \r XY > d ee ee <e *y > 
3M iil LZuLi, Plauni HS ih €Fror, 


STANFORLE, cefencant in error. 


upon nissory note, purporting to 

. D filed a plea of nea est fucizm. There 

iW, from which D stone appealed. Upon the trial 

of | that appe: ’, that 8 could not use i as a witness, to preve the li- 
ability of D, as M was interested in costing on D a portion of the liability 


which was then sustained alone by hi 


Complaint, in Marion Superior Court. Decision by Judge 


VorRELL, at February Term, 1855. 


James M. Stanford brought suit against Davis & Mizzell, 
on a note purporting to be signed by them as partners. Da- 
vis filed 2 plea of non est factum. On the trial of that issue 
on the appeal, the first verdict having been against the de- 
fendants, and Davis only having appealed, plaintiff offered 
Mizzell as a witness, to prove the partnership, and his author- 
the nanie of Davis to the note. The Court admit- 


a witness, and this decision is assigned as error. 


ity to sign 
ted him as 


Pryor & Davis, for plaintiffs in error. 


Ouiver & CLeMents, for defendant in error. 
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By the Couvt.—STAnxus, J. delivering the opinion. 


f1.] It is very plain that Mizzeil is an interested witness ip 
this issue—interested to throw a portion of that liability upon 
Leouidss O. Davis, which would otherwise have to be respon- 
ded to, solely by himself. He cannot, therefore, be a witness 
in t! 


1 case, Without violating a primary rule of evidence. 


the 
It is true, that our Act of 1854 allows any party to the 
a 


record to be subpenaed and sworn by his adversary; and 
thus, removes all objections growing out of the relation of the 
Witness to the case, as a party, and as between him and the 
party swearing him—the latter waiving all such objections, 
be thus summoning his adversary. But the Statute was not 
intended, otherwise or further to dispense with the rules of 
evidence. It was not intended, for example, to admit hear- 
say testimony from the party sworn, nor to allow him to give 
perol evidence of a written contract or secondary evidence, 
when beticr evidence was in the power of the party. In 
short, it was designed, only that the testimony of such party, 
thus invoked, should be received, subject to the rules of evi- 
dence applicable to all other testimony. 

One of these rules is, that a witness shall not be allowed to 
testify when he is interested in the result; and therefore, the 
piainii® cannot he permitted to use Mizzell as a witness, 
though he be a party to the record, for the purpose of proving 
a fact which casts on Davis a liability now alone sustained by 
the witness. 


7 a " " 
Judement reversed. 
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No. 33.—BENJAMIN Manes, plaintiff in crror, +s. SOLOMON 
H. Kenyon, defendant in error. 


Ti.) A charge to the Jury was to this effect: that if the defendant made any 
: representations which were untrue, and the plaintiff was induced to pure 
chase by reason of such representations, it was not necessary to be proven 
that the defendant knew them to be untrue, but that he was responsible for 
the representations if untrue: whether he knew them to be untrue or not: 


Ieid, that the charge was erroneous. 

Motion, in Talbot Superior Court. Decision by Judge 
Perktxs, March Term, 1855. 

Benjamin Manes sold a negro woman, Mary, to Solomon H. 


Kenyon, and by his written bill of sale, warranted the negro 
tobe “sound in body and mind, except some deficiency about 


her feet or ankles.”” Kenyon brought an action for deccét 


against Manes, for false representations as to the soundness of 
the negro, alleging, that from some disease of the feet and 
ankles, she was utterly worthless, which was well known to 
Manes. On the trial, it appeared that the negro was not 
present when the sale was made, and that Manes represented 
the deficiency to be trifling, when it was proven that it ren- 
dered the negro almost valueless. 

The Court charged the Jury—Ist. That the plaintiff had 
aright to bring this action, notwithstanding the written war- 
ranty; and 2d. That if the defendant below made any re- 
presentations which were untrue, and the plaintiff was indueed 
to purchase by reason of these representations, it was not 
necessary to be proven that the defendant knew them to be 
untrue, but that he was responsible for such representations, 
whether he knew them to be false or not. 

A motion was made for a new trial, on the ground of error 
in these charges. 

The motion was refused and error is assigned thereon. 


Suri and Pov, for plaintiffs in error. 


B. Hitn: Perryman, for defendant in error. 
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By tie Court.—BrEnntna, J. delivering the opinion. 


[1.] 1 Inthe case of Chandelor vs. Lapus, error wes “brought 
in the Exchequer Chamber, ocala the declaration” contain- 
ed “not matter sufficient to charge the defendant, viz: that 
he warranied ti to be @ bezozr-stone, ov that he knew that it 
was not « bezour-stone.” 

“ And ali the Justices and Barous, (besides Anderson) held, 
that for this cause it was error.” (1. Smith's Lead. Cases, 
77.) 

This decision has been repeatediy affirmed; as far as I 
know, it has never, in Engiand, been departed { yom. 

See Smith's note to Chandelor vs. Lapus. Of the cases af- 
firming this decision, the last which J have noticed, is the 
case of Ormrod vs. Heeth end others, im the Exchequer Cham- 
ber. (14. & W. 651.) ‘the head-note of that case is as 
follows: ‘ where cotton was sold by sample, upon a repre- 
sentation that the bulk corresponded with the sample, but no 
warranty was taken by the purchaser ; and the bulk of the 
cotton turned out to be of inferior quality, and to have been 
falsely packed, though not by the seller: Held, that an ac 
tion on the case for « false and fraudulent representation was 
not maintainable, without showing that such representation 
was false, to the knowledge of the seller, or vee he acted 
fraudulently or against good faith, in making it.” And the 
— delivered by Tindal, C. J. contains this passage : 

“The rule which is to be derived from all the cases, appears 
to us to be, that where, upon the sale of goods, the purchas- 
er is satisfied without requiring a warranty, (which is a mat- 
ter for his own consideration,) he cannot recover upon a mere 
representation of the quality by the seller, unless he can show 
that the representation was bottomed on fraud. If, indeed, 
the representation was false, to the knowledge of the party 
making it, this would, in general, be conclusive evidence of 


fraud ; but if the representacion was houestly made, and be- 
lieved at the time to be true by the party making it, though 
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not true in point of fact, we think this does not amount to 
fraud in law, but that the rule of ca»eat emptor applies, and 
the representation, itself, does not furnish a ground of action. 
And although the cases may. in appearance, raise some diffe- 
rence as to the effec: of a false assertion or representation of 
ttle in the seller, it will be found, on examination, that m 
each of those cases, there was either an assertion of title em- 
hodied in the contract or a representation of title, which was 
false to the knowledge of the seller.” 

[i.] If these decisions are evidence of what the law is, and 
we think they are, one of the charges of the Court below was 
wrong, viz: this, that if the defendant (below) made any re- 
presentations which were untrue, and tue plaintif(beiow) was 
induced to purchase by reason of these representations, it was 
not necessary to be proven that the defendant knew them to 
be untrue, but that he was responsible for such representations, 
whether he knew them to be false or not. 

We understand the other charge of the Court to mean no 
more than this: that because there is a written warranty, it 
does not necessarily follow that there may not be an action of 
deceit. The charge is, doubtless, so general that it might 
inislead ; if the Court meant, by it, no more than what would 
he authorized by Ba ylehole vs. Watters, (8 Campbell,) and 
Pickering vs. Dawson, (4 Taunt. 785-6) then we think 
it was all well enough. And sce Dickson vs. Zizinia (2 

tng. Law and Ey. 314.) A written warranty, is not a pro- 


tection to the seller against a fraud on his part. 
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No. 34.—James Cox, propounder, &c. plaintiff in error, vs, 
JosePH RUTLEDGE and others, defendants in error. 


[1.] A will is propounded for probate, discriminating largely in favor of tes- 
tator’s wife, and against his children by a former wife: amongst other 
grounds of caveat, undue influence by the wife is alleged. A witness testi- 
fied, at the instance of the caveators, that * bad feeling’ had existed be- 
tween the step-mother and oue of the step-children, who was a caveator; 
the witness was proceeding to explain the origin and extent of the enmity, 
when he was arrested by the Court, by the request of Counsel for the cavea-, 
tors: Held, that the explanation should have been admitted, and that for 
withholding this testimony, a new trial must be granted under the Act of 


1853-"4. 


Appeal from Ordinary, in Harris Superior Court. ‘Tried 
before Judge Perkins, March Term, 18050. 


This was an appeal from the judgment of the Ordinary, ad- 
mitting to probate, tie will of James Rutledge. All the 
questions made are included in the motion for a new trial. 

The following are the grounds taken: 

Ist. That the Court erred in this: that having, on motion 
of Counsel for caveators, permitted the witness, Thomas Gran- 
berry, to state that Mrs. Rutledge said she had unkind feel- 
ings on her part, towards a portion of the Rutledges, the 
caveators; the Court then refused to permit the witness, on 
motion of Counsel for propounders, to state the reasons which 
explained the existence of such bad feelings, given in the 
same statement. 

2d. That the Court erred in rejecting all evidence of the 
existence of unhappy conjugal relations between the deceased, 
James Rutledge, and his former wife, the mother of the cavea- 
tors. 

3d. That the Court erred, when having, on motion of pro- 
pounder’s Counsel, given the Jury the following charge, viz: 
* Fraud is not to be presumed by the Jury, but to be proved 
to their satisfaction, before they can find against the will on 
that ground.” The Court immediately followed up this 
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charge with the following expression, viz: “I give you this 
charge, and also charge that fraud may be proved, by the proof 
of circumstances which indicate fraud, the existence of which 
is inconsistent, without the existence of fraud.” 

4th. That the Court erred, when, having on motion of pro- 


pounder’s Counsel, given the Jury the following charge, viz: 


“Undue influence is not to be presumed, but must be satisfac- 
torily shown, before the Jury can find against the will on that 
ground ; and that argument, persuasion or fair and flattering 
speeches to the testator, to induce him to make the will, are 
not unlawful and constitute, in themselves, no valid objection 
to the will.’ The Court immediately followed up this charge 
with the repetition of the following expression, which had 
heen before given in charge to the Jury, viz: ‘* But you must 
consider the condition of the testator’s mind, and determine 
whether such arguments, persuasions or flattering speeches, 
were used in such a way as to amount to moral coercion.” 

oth. That the Court erred in charging the Jury the follow- 
ing supposed state of facts, viz: ‘“ For instance, the persever- 
ing importunities of a wife who will take no denial, pressed 
upon an old, feeble, sick man, on his death bed, with his mind 
impaired, and body racked with pain, and he, in order to buy 
his peace, makes his will in her favor, such will would be void 
for undue influence.” 

6th. That the Court erred in charging the Jury, that if 
they believe, from the evidence, that the legatees had received 
their distributive shares after said will had been proved and 
admitted to record in common form, then they could not con- 
test the same, until they returned the legacies; but if the 
will had never been proved and admitted to record in common 
form, they are not bound so to do before contesting it; re- 
marking also, that there was no evidence before the Jury that 
said will had been proved in common form. 

7th. That said verdict is contrary to law and contrary te 
evidence. 

‘The motion was over-ruled by the Court ; to which decision, 
Counsel for caveators excepted. 
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The following was the will: 


STATE oF Gronata, Harris County : 

In the name of God, Amen: I, James Rutledge, of said 
State and County, being sick, and knowing that it is appoint- 
ed for man to die, and feeling that my dissolution is near, and 
being of sound mend and disposing memory, do make and or- 
dain this, wy last will and testament, in the following man- 
ner, to wit: First. J commend my soul, iny immortal part, to 
God, the author of all good, and recommend my body to be 
interred according to the custom of family burials. Amen. 

fiem Ast.—It is my will and desire, that my just debts be 
paid by my executors, hereafter named, as early as possi- 
ble. 

Ttem 2d.—I give and bequeath unto my beloved wife, 
Emilina Rutledge, two lots of land, one whereon my residence 
now stands, number not known, and the lot lying due south of 
it, extending down to Shoal Academy cr near thereto, num- 
ber not known, both lots, together, containing four hundred 
acres, more or less. Also, one of two wagons, allowing her 
to make her own selection ; one ox-cart, the pleasure carriage 
and carriage horses, two choice mules, buggy and harness, 
three sows and pigs, three cows and calves, one yoke of oxen, 
all my household furniture, (except two beds and furniture,) 
my kitchen furniture and as many farming tools as she wishes, 
and the gold watch and chain that she usually wears, and the 
following named negro slaves, to wit: Sarak and her five 
children, Jasper, Columbus, Washington, Georgia Ann, Sa- 
rah Frances and Daniel, John and Andrew, and also, yellow 
girl Anna; also corn, meat and fodder sufficient for herself 
and family for one year’s support. I will and bequeath the 
above specified property to my wife Einilina, absolute, to 
hold, use, enjoy or dispose of, as she may desire, forever. I 
also desire, that my wife shall have the gin, fan and running 
gear to the gin house. 

Item 3d.—I will and bequeath to my grand-son and daugh- 
ter, William and Eugenia Caroline, children of my son, John 
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Rutledge, two bedsteads, beds, bedding and also five hundred 
dollars in money. 


Jtem 4th.—I will and desire, that my entire estate, both. 
real and personal, not disposed of by legacy, be sold at public 
sale, and the proceeds applied as hereinafter directed—said 
sale to be for a credit of twelve months. 


Item 5th.—I give and bequeath to my daughter, Ann Lee, 
one thousand dollars, to be invested in property for her use 
during her life, and at her death, to the use of the lawful heirs 
of her hody, under the direction of my executor, hereinafter 


named. 


Item 6th.—I will and desire, that the residue of the pro- 
ceeds of the sale of my property, after settling and paying 
my bequests above specified, be equally divided between my 
sons, John Rutledge, James Rutledge, and my daughter Ann 
Lee, and my son Joseph Rutledge, such of them as are in life, 
and to the lawful children of such as are dead. 


Item Tth.—I desire and appoint James Cox trustee for my 
daughter, Ann Lee, and desire that he take all the interest in 
legacies, bequests, Kc. given her, into his control and man- 
agement, and manage for her interest during her life; and at 
her death, continue his trust, for the use and benefit of her 
children, until they shall arrive at the lawful age of twenty- 
one years. 

And lastly, I appoint James Cox my executor, to execute 
and carry out this, my last will and testament, hereby revok- 
ing all wills, either verbal or written, heretofore made. 

In testimony whereof, I do hereby acknowledge this, my 
last will, given under my hand and seal. In presence of 

JosepH A. COLLIER, JAMES RUTLEDGE, [1. s.] 

James M. Lowe, 

NATHAN PASSMORE, 

Tuos. P. Park, 


This 5th February, 1853. 


VOL. XVIII-38 
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JosepH A. CoLLizr: Knew James Rutledge, deceased, 
from the time he moved into Harris County; had seen him 
often; was intimate with him; was frequently at his house. 
Measles, overseer of testator, came for him to go to testator’s 
house, about his last will and testament; he went immedi- 
ately after receiving the message—found one or two gentle- 
men there when he arrived;* Passmore and Lowe were there. 
James Rutledge informed him, when he came into the room, 
that he had sent for him to witness his will. Mrs. Rutledge 
was not in the room at the time. ‘The will was dictated, from 
beginning to end, by James Rutledge; and after it was fin- 
ished, Dr. Park read it over distinctly to him. Rutledge said 
it was ‘“allright,”’ and signed it in the presence of the subseri- 
bing witnesses. Ie scemed as much in his mind as witness 
ever knew him. Witness saw no evidence of mental weak- 
ness on the part of testator—attested the will in the presence 
of testator and the other subscribing witnesses; they also 
signed it in his, testator’s, and each other’s presence. The 
will was written by Passmore and Dr. Park. Mrs. Rutledge 
is a lady of high, moral character—was a kind and attentive 
wife. After the will was finished and read over by Dr. Park, 
deceased made a correction, then requested prayer. Witness 
came at the request of Measles, overseer of testator, about 
the will; deceased wished to make a bequest to two little 
grand-children, and remarked, either that he had forgotten 
or that he did not know the given name of one of them—a 
little girl; requested witness to go and ask Mrs. Rutledge; 
witness did so; Mrs. Rutledge told him that she did not re- 
member the name—to go and ask Sarah; Sarah told witness 
the name; Sarah is an old family slave; witness having 
learned the name, went back to deceased and told him the 
name, and deceased again went on with his dictation; Mrs. 


Ruticdge came into the room once during the writing of the 
will—remained but a very short time—whispered something 
to deceased and went out of the room: after she went out, 
deceased again went on with the dictation, where he had left 
off when Mrs. Rutledge came. The instrument propounded 
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in this case was shown to witness, and he identified it as the 
will which he saw executed, and which he attested. 

Witness testified that he lived about a mile and a quarter 
from testator, Lowe three miles, Passmore three miles, Park 
one and a half, and William Rutledge about the same dis- 
tance as witness; Mrs. Emilina Rutledge had four children 
by Granberry—the youngest about 17 years old; two were 
living with her when the will was made, and two now—one 
returned from California; on being asked if he had not taken 
an active interest in the support of the will, witness said he 
felt an interest in any Jady in Mrs. Rutledge’s condition ; 
brought her te Court to-day in her buggy; witness furnished 
the horse and she the buggy; has heretofore come in her car- 
riage; he is a little lame, and it hurts him to ride horse-back 
much. 

Dr. Tuomas Park: Knew James Rutledge in his life-time; 
had known him only about 12 or 18 months; avas not very 
intimate with him; wag a physician, and practised a little in 
testator’s family; on the day before the will was written, wit- 
ness went there to see a sick negro; the old man was com- 
plaining, and he prescribed for him; he told witness he was 
going to make his will, and he wanted him to write it; wit- 
ness smiled and told him he might live many days yet, but 
that he would write his will any day he would send for him. 
On the morning of the exccution of the will, he went over, 
being sent for, and found the other witnesses there, and Pass- 
more, writing the will; had written the caption; witness fin- 
ished it; Mr. Collier sat by the bed-side, and the testator 
dictated to Collier, and Collier to witness. After writing the 
will, he read it over to testator, when he said, “that’ll do,” 
or “all right,” or something to that effect. Testator signed 
it in the presenee of the witnesses, and they attested it in the 
presence of the testator. Witness thought the testator was 
in his mind. After the will was written, or before it was fin- 


ished, some one suggested that a negro woman, named Ann, 


was left out ; does not remember who made the suggestion ; 
she was then added. During the writing of the will Mrs. 
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Rutledze came into the room, conversed a little with de- 
ceased, and left again. After writing the will, witness gave 
it to Mrs. Rutledge; never knew testator before he moved to 
Harris County; he was confined to his bed, unable to sit up, 
when the will was made; all the while witness knew him he 
was quite infirm and feeble; rode about in his carriage, and 
walked with a staff; his mind was quite weak; was getting 
in his dotage; his mind kept pace with his body, in its ap- 
proach to the grave. If he was a man of strong mind in 
Troup, his mind had greatly depreciated; but as witness did 
not know him then, he could not institute the comparison; 
witness regarded him as a man of ordinary capacity. While 
writing the will, testator failed to answer questions, and 
they examined him and found him asleep; they had to wait 
several times, and allow him to rest; that the disease was not 
at a stage where he considered James Rutledge dangerous ; 
it had not affected his mind; the disease was pneumonia; it 
does not ordinarily affect the mind, except in the last stages ; 
witness visited testator every day or two; he lived from Sat- 
urday to Saturday, eight days from the writing of the will; 
had been sick a day or two before the writing of the will; 
considered him in his mind until a day or two before he died ; 
had taken some alterative medicine, but nothing to induce 
sleep ; testator said, when his will was being written, that it 
was hardly necessary to make promise to pay his debts, as 
he only owed three dollars, which was to Dr. Yarborough. 
NatnHan Passmore: Aided in writing the will propounded ; 
that Dr. Park wrote the rest of it; that testator, Rutledge, 
dictated it ; that when it was completed it was read over to tes- 
tator: that testator said it was all right, and signed it in the 
presence of the witnesses, Collier, Park, Lowe and himself, 
and that the witness, subscribed to it as such, in the same 
room with the testator, and were, or might have been seen hy 
him. Witness thought, while the will was being written, that 
testator was capable of making the will; but reflecting after- 
wards, that testator had forgotten the name of one or both of 
the grand-children named as legatees, and was obliged to have 
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them stated to him, in order to have them named as legatees, 
and being, subsequently to the execution of the will, informed 
that the children had been a good deal with him and were 
favorites of him, he was led to doubt, and still doubts, wheth- 
er testator was able to make his will. . Testator was from 60 
to 65 years old, and very sick and confined to his bed all the 
time; witness doubts whether any one so sick as he was, could 
make a will; he rested frequently while the will was being 
written. While the will was being written, the name of Anna 
was first omitted, and on the reading over the will before its 
execution, testator directed the name of Anna inserted, say- 
ing that his wife would value her more highly than any other 
property given her. While the will was being written, din- 
ner was eaten; Mrs. Rutledge did not dine with the company ; 
witness thinks that it was after dinner that the name of Anna 
was inserted in the will, but about this cannot be positive ; it 
wis at the suggestion and request of the testator. Mrs. Rut- 
ledge was kind and affectionate to testator, and made him a 
good wife so far as witness ever knew or heard; testator was 
kind and affectionate. Witness thinks it was just as they 
came out of the dining room that the name of Anna was in- 
serted. Witness was not prepared to say that the testator 
was of sound, disposing mind and memory. 

James M. Lowe: Called in the morning at the house of 
testator, and found him very sick; testator said to witness 
that he was very sick, and did not inquire after witness’ fam- 
Hy, which was very unusual with him. He attempted to vom- 
it, and his wife held a vessel to receive it; she invited the 


company to leave the room; they did so, and remained out 
about a half or three quarters of an hour. The door was 
then opened, and Mrs. Rutledge invited the company to re- 
turn, and a table, with pen, ink and paper, was found by the 
bed-side when the door was opened; witness was not in the 
room with testator while thé will was being written, but came 
in when it was completed, to witness it, and didso. Testator 


was old, stupid and very sick; and witness thinks, he was 
not capable of making a will at the time; he lay on his bed, 
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propped up to sign it. After the will was signed, testator said 
it was all right, and requested prayers to be made. As wit- 
ness was leaving, he said to testator, ‘ Farewell,” and held 
out his hand to testator; testator shook hands with witness 
at parting. Witness was then, and is yet, of opinion, that 
testator was not of sound, disposing mind and memory. Mrs, 
Rutledge was a kind and affectionate wife, and of good char- 
acter, so far as witness knows. 

WiL.iAM RvutTLepGE: Testator was brother and close neigh- 
bor of him; lived in Troup County at the time of marriage; 
had a good house and plantation there, and was well fixed ; 
the marriage took place in 1849 or 1851; they moved to 
Harris County to the place where testator died. Witness 
received no message to come to testator’s house when the will 
was made, and never heard testator speak of making a will 
at any time after the marriage. Witness recommended tes- 
tator to make a will when the late marriage was had, believ- 
ing that testator had given her property, as testator had told 
him so; and testator told him he was satisfied to let the law 
make his will. ‘estator’s first wife was a very laborious, 
industrious and acquisitive woman; was a mid-wife, and rode 
night and day in her vocation as such. The present Mrs. 
Rutledge was a near neighbor at the time of her marriage 
with testator, and was a very affectionate, industrious and 
neat woman. Witness recommended testator to marry her, 
and so far as witness knows, she made testator a good wife. 
She and testator always lived in peace and harmony, so far 
as witness knows. ‘Testator advanced his children, and as- 
sisted them from time to time, many years ago; they were 
three in number—from 30 to 40 years old, and established 
in life; worth, two of them, $8.000 or $10.000 apiece, and 
one of them $3.000 or $4.000, at testator’s death. Witness 
thinks he heard testator speak, once or twice, after his seeond 
marriage, of his sons not having treated the negroes he had 
given them well, and of his being indisposed to give them any 
more; but of that, witness is not positive. Testator was kind 
and affectionate. Witness was asked if the legatees had re- 
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ceived their legacies under the will; he replied, that he did 
not know. He was then asked where were testator’s negroes ? 
He replied, they were in possession of the legatees, he sup- 
posed. ‘The Counsel for propounder asked witness if the ca- 
veators had not received their distributive shares under the 
will? Counsel for caveators objected to it; that evidence on 
that subject was in writing; that there was a written agree- 
ment which should be produced. Propounder’s Counsel then 
said to caveator’s Counsel, ‘ Well, produce it then.’’ Cavea- 
tors’ Counsel replied, “It is in your own possession—produce 
it yourself.” The propounder then himself remarked, that 
“he had it, but had left it at home,’’ and the question was 
then dropped ; Counsel for caveators saying he would admit 
the distribution according to that agreement, and according 
to that only. 

Dr. Baven: Testator had a good house and plantation in 
Troup County ; was very fond of his grand-children, one a 
boy, named William, about 15 years old, and the other a girl 
named Eugenia, now about seven years old; she is, and has 
been usually calied “Sis.” Testator was kind and affection- 
ate to his children, and they were obedient to him; he was 
kind and affectionate in his nature. The father of the grand- 
children lived within two miles of testator, in Troup, and the 
grand-children were with him a good deal while in Troup. 
The children of testator were grown up and of moderate for- 
tunes. Witness married the widow of John Rutledge, and 
boarded in the Rutledge family before his marriage. 

A. Mreapows: Lived with testator the year before he made 
his will. That one morning at breakfast, testator fell asleep 
at the table, or fell into a state resembling sleep, as though 
he had lost his mind. Uis wife looked at him, and asked him 
what was the matter, saying he looked like a fool. Testator 
replied he felt like one. Mrs. Rutledge’s manner was not 
insulting or angry; they lived in harmeny and peace. 

Jamus M. Lows, re-introduced for caveators, testified that 
a short time before testator’s death, he bought a horse for 
about $40, and gave his note and witness as his security, and 
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witness knows this debt was not paid until after his death. 
The account of three dollars, to Dr. Yarborough, was called 
for by the testator the day after the will was written, and 
paid, and testator said he owed no other debt. 

The interrogatories of Mary RUTLEDGE: 

She did hear a conversation that Mrs. Emilina Rutledge 
had with her husband, James Rutledge—a conversation about 
making his will. ‘The conversation was held at the house of 
James Rutledge, when he resided in Troup County, and to the 
best of her recollection, was sometime in the year eighteen 
hundred and forty-nine. In that conversation, Mrs. Emilina 
Rutledge told her husband he ought to make his will and give 
to Mrs. Lee more of his property than to any other of his 
children, as she had a hard time in this world ; that her hus- 
band did not treat her well, and he ought to place it in good 
hands, so that she might enjoy it, and so that it would do her 
some good. ‘T'o the 3d interrogatory, she answers: That she 
has heard Mrs. Emilina Rutledge frequently speak of the 
making of her husband’s will, saying that he ought to make 
his will, as he had sick spells very often, and that he might 
drop off without having his will fixed as it ought to be. To 
the 4th interrogatory: That she has heard Mrs. Emilina Rut- 
ledge say, that all she married James Rutledge for, was to get 
his property ; that it was a disgrace to her to marry into the 
family, and that she would not have married him if it had not 
been for his property; that her neighbors, some of them, 
were very sorry for her for marrying him; deponent knows 
nothing further that will benefit the caveators. She does not 
know that James Rutledge made a will; never saw any will 
of his; does not know which will the conversation was about ; 
cannot swear that he ever made one. Witness is a daughter 
of Joseph Rutledge, and Saunders W. Lee married witness’ 
aunt; James Rutledge, deceased, was witness’ grandfather. 
Witness does not know what Lee and the Rutledges are 
worth; they own land and negroes, and as far as witness 
knows, are in tolerable condition in life. Witness says that 
her memory is tolerably good, and that her brother, John 
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Rutledge, and a daughter of Mrs. Emilina Rutledge, was pre- 
sent at the conversation referred to; her daughter was named 
Martha Granberry ; does not know anything about the Rut- 
ledge boys treating Mrs. Rutledge badly; did not hear her 
say anything about it in the conversation referred to; did 
hear her say on one occasion, in speaking of uncle James Rut- 
ledge, that he had treated her badly, but that she had forgiv- 
en him. Witness has stated all of the conversation that she 
recollects, in her answers to the direct interrogatories, which 
she desires may be taken as her answers to this part of the 
cross-interrogatories. 

The depositions of Mantua Baven: 

I have heard her speak of a determination to have a will 
made before his death; and heard her speak of the will after 
his death. Mrs. Rutledge said, before his death, she intended 
to have a will made, and never intended to let him rest until 
he did make one to her own notion, and she intended to have 
all that was willed to her, to do as she pleased with, or she 
would not have anything at all. I have heard her make these 
remarks, in substance, repeatedly, while in her company. 
The day after his burial, I heard her, while in conversation 
with Joseph Rutledge, ask him what would be done with the 
property? Joseph Rutledge replied, that he did not know 
what the will was. She replied, that as to her part, she knew 
very well what was willed to her. Joseph Rutledge said he 
did not know what to do, until hesaw Mr. Lee. She replied, 
that Mr. Lee had nothing to do with it, and did not have the 
wrappings of her finger. She then turned to William Rut- 
ledge, son of John Rutledge, and said she knew what was will- 
ed to John Rutledge’s children. She also said she could 
have influenced the old man to give her anything she want- 
ed, and his children might be glad that they got as much 
as they did. I have heard her say that she had an influence 
over him, and that she could influence him to make just such 
a will as she wanted. Her object was to have her part willed 
to her bona fidely. I know nothing more that would benefit 
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the caveators. I am related by"marriage; I was the wife of 
John Rutledge, brother to Joseph and James Rutledge; the 
caveators did not talk to me about the will; the conversations 
before his death, were at my house and at her house before 
she moved to Harris; that since his death, was, on the morn- 
ing after his burial, at her own house; she universally com- 
menced the conversation herself; I never made any reply; 
the conversation after his death, was with Joseph Rutledge 
the morning after his burial; I never made any remarks; the 
conversation was not directed tome. I have stated in my 2d 
direct interrogatory what led to that conversation ; I was not, 
and had no idea that the will would be caveated; I did not, 
at any time, converse with Mrs. Rutledge about the will; she 
frequently talked about it in my presence, and I suppose it 
must haye lain heavily upon her mind, and that she wanted 
more than the law would allow her, and willed so that she 
could do what she pleased with it. I never was requested to 
pick up any information respecting the case; he frequently 
complained of ill health; I do not think his mind was as good 
the last time I saw him, as it was when I first became ac- 
quainted with him; he was a man of industrious habits and 
had accumulated a fair fortune; I live some distance, and do 
not know much about Mr. Lee’s circumstances, but I suppose 
he (with the other caveators) is in moderate circumstances. 

Mary Mi.iner’s depositions: I heard Mrs. Rutledge say 
at Dr. C. C. Gibb’s hotel, in Hamilton, I suppose in May or 
June, that the children ought to feel themselves under obli- 
gations to her for what property was willed them; and Mr. 
Rutledge, after he had made his will, asked her if she thought 
she had land sufficient, to which Mrs. Rutledge said, she 
had. 

I paid particular attention to what Mrs. Rutledge said: I 
never heard Mrs. Rutledge say that the children of Mr. 
Rutledge had mistreated him. 

The depositions of Mrs. Exiza Crews: On about the 8th 
day of February last, I was at the house of the deceased, and 
Mrs. Rutledge told me that Mr. Rutledge had made a will, 
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but she was not in the room, and did not hear it read; but 
she supposed Mr. Rutledge had given her something. At a 
different time, Mrs. Rutledge said she influenced Mr. Rutledge 
to give ler a smaller portion of land than he wished to give 
her. 

We are near neighbors and friends, but I do not know that 
she communicates to me more freely than to others. 

The depositions of Mrs. Hannan LEE: Myself and Mrs. 
Rutledge did have a conversation previous to the death of 
James Rutledge, deceased; stated that she did not intend to 
let him (her husband) rest until he made a will; that he (her 
husband) had not given her anything yet ; that Mrs. Rutledge, 
above referred to, asked me if I thought that Mr. Rutledge 
was not easily influenced. I know nothing more that will 
benefit caveators to said will. The answers to the cross-inter- 
rogatories : I am the mother of Saunders W. Lee, one of the 
legatees in said will, as I suppose. I think it was in the Fall 
season of 1850; it was about two years previous to his 
(Rutledge’s) death, or, perhaps, a little over. She did not say 
anything to me in regard to her desire, to have Lee’s wife pro- 
vided for, that I now recollect. I do not know what he is 
worth, but suppose he is worth some $30 or $40.000. I do 
not know what Joseph and James Rutledge are worth; I 
know nothing more that will benefit the plaintiffs. 

The depositions of PAMELA ButLER: During the life of 
James Rutledge, deceased, she heard a conversation between 
him and his wife, Emilina Rutledge, about the making of his 
will; heard Emilina Rutledge, repeatedly, ask her husband, 
James Kutledge, to make his will, and say that she intended 
making him do so; that he should never rest until he did 
make his will; he, James Rutledge, replied, frequently, that 
he never intended to make a will, that the law was sufficient 
for him. The above conversation took place in February or 
March, of the year 1851, in the town of Newnan, Coweta 
County, Georgia. The style, manner and conduct of Emili- 
na Rutledge, was sometimes pleasing and persuasive, and 
sometimes commanding and coercive; that of James Rutledge, 
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calm and kind. Don’t remember hearing Emilina say, “ well, 
old man, I’m on the will again.” 4th. She knows nothing 
more that will benefit the caveators, in relation to undue 
influence being exercised over the mind of said James Rut- 
ledge, only other conversations of the same nature of the one 
already stated in the answer to the 2d, direct interrogatory, 
Knows that the mind of James Rutledge was weak at the last 
time he was seen by witness, which was in July, 1852. She 
knows n¢thing about James Rutledge’s children trying to get 
him to make a will to disinherit his wife; don’t know that his 
brother and children ever attempted such a thing. I am the 
grand-daughter of James Rutledge, the daughter of Saunders 
W. Lee and his wife Ann, who is the daughter of James 
Rutledge. Don’t remember who was present at the conver- 
sation stated in the second, direct interrogatory. 

The interrogatories of ULysses B. Frost: He has had 
some business transactions with James Rutledge in his life- 
time. Some few weeks before the death of the said James 
Rutledge, I bought a load of cotton of him, in Columbus, and 
paid him for it; and after having completed the trade, it was 
proposed, either by him or me, and I don’t remember which, 
that I should buy from him another lot of cotton which he 
had at home, consisting of some 9 or 10 bags, ‘more or less, 
and that [ should buy it blind, as it is sometimes termed ; 
and after talking over the matter a few moments, as to the 
price, &c. I made a trade with him for said cotton, and at a 
price that I do not, now, recollect exactly ; and, as I suppose, 
at the time, a trifle under the usual price of such cotton as it 
was represented to be. I had taken out my ticket-book and 
given him a ticket for the cotton, according to the usual cus- 
tom; and then Mr. Rutledge remarked, that he was too hasty, 
that I must let him speak to his wife before the trade was 
confirmed, his wife being at that time near us, in a carriage; and 
after talking with her a few moments, she confirmed the trade, 
or rather consented to it; and I took the cotton, which was ina 
few weeks delivered to me, as agreed upon. I don’t know 
that I can say anything very particular as to the condition of 
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his mind, at that time; I can only say that I did not consid- 
er him as quick and shrewd, and as vigilant, in a business 
transaction, as I had seen him formerly. In two or three in- 
stances, about that time, in paying him money, he would take 
it from the counter; and put it in his pocket without counting 
it, which circumstance I noticed at the time, and remarked 
‘upon it to some one. He cannot say that said Rutledge was 
not competent to transact ordinary business for some months 
before his death, but can only say, that the condition of said 
Rutledge was such, that a better trade could be effected with 
him, at that time, than ith ordinary men; and, I should 
say, in a trade, advantage could have been more easily taken 
of him at that time, than at any earlier period of his life. 
He has not studied the science of Medical Jurisprudence, and 
is, therefore, not acquainted with it. He cannot say that 
James Rutledge was, at any time, insane. From 1837, up to 
the time of his death, I frequently met with the said Rutledge, 
and talked with him. I did buy said Rutledge’s cotton a 
short time before his death, as stated above; and I am a cot- 
ton-buyer ; 1 made from 38 to 5 dollars a bale on the cotton 
I purchased from him blind; and I traded with him; I think 
it was but a few weeks before his death that I saw him. 

The interrogatories of ELizAnetH JAMESON: She is not 
particularly acquainted with the pecuniary condition of Mr. 
Lee and the Rutledges, and she cannot, therefore, state what 
they are worth; has understood, however, that Mr. Lee is a 
man of considerable property. She was present at the house 
of James Rutledge, some nine or ten days before his death, 
and the day before he made his will; and heard a conversa- 
tion between My. Rutledge and his wife, in relation to the 
making of his will; was in an adjoining room to Mr. Rutledge 
and his wife when she heard the conversation. Mr. Rutledge 
told his wife he was going to make his will, and how he in- 
tended to make it. He told his wife he was going to give her 
five hundred acres of land, all the household and kitchen 


furniture, carriage and horses, buggy and two choice mules, a 
wagon, a choice yoke of oxen, cart, two choice milch cows and 
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calves, two choice sows and pigs, and the plantation tools, and 
his negroes: Daniel, Sarah, Jasper, Columbus, Washington, 
Georgia Ann, Sarah Frances, John, Andrew, and Anna He 
also said he was going to give her the watch she wore. Ile 
asked his wife if she would be satisfied with the property he 
intended giving her, and his wife replied that she was perfectly 
satisfied, and that she wanted him to make Ais will and not 
hers. It was some nine or ten days before the death of Mr. 
Rutledge, when the above conversation washad. Mrs. Rut- 
ledge, the widow of James Rutledge, is her mother. 

The interrogatories of Moses JONES: 

He sold James Rutledge the plantation on which he last 
lived in Harris County, and on which the said James Rut- 
ledge lived the last time he saw him, containing nine hundred 
and ninety-six acres; he said nothing of securing his wife a 
home, at the time of the purchase. In July, 1851, he asked 
me to show him the lines of the land I sold him, and also give 
him the numbers of the land; and he stated to me, at that 
time, that he was going to make his will, and secure the 
settlement of the plantation on his wife for a home. It was 
not convenient for me to grant his request, though often re- 
quested so to do, until about the first of January last, at 
which time I showed him the lines of the land, and gave him 
the numbers of the lots and parts of lots. He asked me 
where would an open line run, so as to secure the orchard on 
the place with the house—giving his wife five hundred acres or 
thereabouts—so as not to injure the other part of the planta- 
tion; and I showed him where I supposed the line would run, 
and he stated that he was going to execute his will that way, 
at the first convenient opportunity. 

Tomas GRANBERRY: Lived for some months with testator 
and his mother, Mrs. Rutledge, while they were in Troup; 
that testator’s children did not often visit testator while wit- 
ness lived with testator and family; that testator’s children 
by his first wife were grown up and established ; that testator 
seemed to love his grand-children, and some of them boarded 
with him. 
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GEORGE GRANBERRY: The time the will was made, he dis- 
patched a messenger, a negro, for William Rutledge, a broth- 
er of testator, who did not come; that witness is a son of 
Mrs. Rutledge, by a former husband; lived in the house of 
testator, and mother of witness; was well acquainted with 
testator; that testator, during his last illness, until a day or 
two before he died, retained his mind, conversed intelligently 
and gave directions about his affairs as usual. Witness thinks 
testator’s mind was clear and strong enough to make his will, 
at the time it was executed. 

Cross-examined: Witness testifies, that he lived in the fam- 
ily while they were in Troup; that Mr. Rutledge had occu- 
pied, then, a good two story framed dwelling, comfortable and 
pleasant ; had a nice lot and some land about it; lived in the 
village of LaGrange. Witness heard Mrs. Rutledge, mother 
of witness, say, that bad feelings existed between her and one 
of the caveators. Here witness was about stating the expla- 
nation of that bad feeling, which explanation was connected 
in the same sentence with the admission of the existence of 
bad feeling by Mrs. Rutledge, when Counsel for caveators ob- 
jected to receiving that part of Mrs. Rutledge’s statement to 
witness, which contained the explanation of the bad feelings 
referred to. Counsel for propounder insisted on proving the 
whole of Mrs. Rutledge’s statement, but the Court sustained 
the objection of caveator’s Counsel and rejected that part of 
the statement of Mrs. Rutledge, which explained the bad feel- 
ing which, in the same sentence, she had admitted to exist. 

Buiount C. Terrett: Had known testator since 1841; he 
always walked with a staff; was a little lame. While in 
Troup, testator was regarded as a man of good mind, and 
kind and affectionate, and lived well with his children by his 
first wife, the caveators, and the caveators were kind to testa- 
tor. 

STRIBBLING: Knew James Rutledge, testator, from the 
time testator moved into his neighborhood ; was very frequent- 
ly at testator’s house; considered testator a man of active 
mind, because he attended to his own business when he had 
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no overseer ; he directed his overseer, when he had one ; died 
eight days after the writing of the will; witness was at testa- 
tor’s house several times during the interval between the wri- 
ting of the will and testator’s death; considered testator per- 
fectly “‘ at himself,” i. e. his mind as good as ever it was; 
heard testator question overseer about his farm, a night or 
two after the writing of the will; testator asked the overseer 
where the negroes were at work, meaning at what particular 
portion of the farm they were then engaged; the overseer 
having informed him, testator expressed his approbation and 
added some further directions; this was but a very short 
while before testator’s death; considered testator as rational 
as any old man of his age and his condition; knew testator 
two years, and he had an overseer all this time. He heard 
testator request his wife to go with him to Columbus, when 
the cotton was sold; that she rather objected, and that he in- 
sisted, saying to her that he wanted her society. 

It was admitted that the estate of the testator was worth 


forty thousand dollars, and the legacy given by the will to 
Mrs. Rutledge, worth eleven thousand dollars. 


Ramsey; WELLBORN, for plaintiff in error. 
Mostey; B. H. Hitz, for defendant in error. 
By the Court.—LumMpk1y, J. delivering the opinion. 


[1.] Was the Court right in excluding so much of the tes- 
timony of Thomas Granberry, as explained the origin, nature 
and extent of the “ bad feeling’’ exhibited by Mrs. Rutledge, 
toward one of her step-children, and caveators of the will? 

Counsel for the caveators had drawn from the witness the 
fact, that this hostility was, or at least had been, entertained. 
He conceived it to be legitimate testimony; and we think it 
was. Here was a marriage, bringing together two sets of 
children—those of the husband and those of the wife—by 
by their former marriages. A willis made, discriminating 
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largely in favor of the present wife, and against the children 
by the first wife. It is alleged to have been produced by the: 
undue influence of the wife over the testator, who was a fee- 
ble and infirm old man. Js it not natural, under such cir- 
cumstances, to inquire into the character of the relations 
which existed between the last wife and the step-children? 

Upon reading the will, and seeing the difference in the tes- 
tator’s bounty, would not the question occur to the mind—are 
these the children of the testator’s wife? And could you 
not show that they were not, in order to account for the dif- 
ference in the testamentary bequests to her and to them? 

And if so, would you not pass, by an easy step, to the fur- 
ther fact, as to the state of feeling between the parties? I 
know, from observation, that step-mothers and step-children, 
as well as mothers-in-law and daughters-in-law, are natural 
enemies. There are, however, exceptional cases. And to 
their credit be it spoken, there are some step-mothers who, ~ 
to the world at least, exhibit the same kindness to their step- 
children as to their own offspring. 

If such were the terms npon which this family lived, might 
it not have been proven? And if the contrary was true, 
might it not have been shown? 

We are clear, therefore, that Counsel for the caveators 
asked a proper question, when they interrogated the witness, 
Granberry, as to the enmity between Mrs. Rutledge and one 
of the caveators. And we are equally well satisfied, that the 
Court should have permitted the examination to have been 
prosecuted further; and that the witness should have been 
allowed, as he was proceeding to do when stopped by Coun- 
sel, to have explained the cause and extent of the difficulty. 

Suppose it should have turned out, as we have reason 
to conjecture it would, from another part of the record, that 
whatever unkind feeling may have been engendered, it had 
long since passed away and been forgiven and forgotten, 
would not the Jury had a right to infer that it had ceased to 
operate as a motive for causing to be made an unequal will? 


VOL. XVIII.—40 
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It is like the case of a Juror who, by the expression of a 
crude and unformed opinion, disqualifies himself to sit on the 
trial; but upon further examination, it is found that the lan- 
guage he used, was the mere ebullition of the moment; and 
he is pronounced by the Court or triers, a competent Juror. 

We further affirm the judgment upon every other assign- 
ment but the first, and regret that we are forced, by the im- 
perative terms of the Transcendental and Judicial Perfecta- 
bility Act of the last Legislature, to remand the cause for a 
re-hearing, upon this ground. 





No. 35.—Wiuram Licetu and others, plaintiffs in error, -vs. 


Howe.L Coss, Governor of Georgia, &c. defendant in 
error. | 


[1.] A bail bond in a criminal case, contained a condition to this effect: that 
if the said A B should appear at the next term of the Superior Court, to 
answer the charge, and well and truly to abide by the finding of the Court, 
in the premises, then the bond was to be void: Held, that A B was not 
bound to appear before indictment. 


Scire Facias. Lee Superior Court. Decided by Judge 
Worre.t, March Term, 1855. 


This was a scire facias to forfeit an appearance bond, given 
by William Liceth and others, his sureties. The condition of 
the bond recited, that “‘ whereas, the above bound William 
Liceth has been committed, in a case of the State against the 
said Liceth, for an assault with intent to murder. Now, 
should the said Liceth be and appear at the next term of the 
Superior Court for said county, to answer the said charge, and 
well and truly abide the finding of said Court in the premises, 
then the obligation is to be void, &c. 
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Counsel for the defendants demurred to the sci. fa.: Ist. 
Because neither it or the bond, disclose the cause of the cap- 
ture and detention of said Liceth. 

2d. Because they do not show the authority of the Magis- 
trate to take the recognizance, or that there was any exami- 
nation of the said Liceth before any committing Court. 

3d. Because neither the scz. fa. nor the order of forfeiture 
showed that any charge was ever preferred on account of 
said alledged crime, before the Grand Jury, or any indict- 
ment or other proceeding thereon. The Conrt over-ruled the 
demurrer, and defendants excepted. 

Defendants also pleaded that the said Liceth, in fulfil- 
ment of the condition of said bond, did appear at the said 
term of the Court to answer said charge, but that none was 
preferred against him. 

On motion, the Court struck out this plea, and defendant 
excepted. 

On these exceptions error is assigned. 


Srrozier & SLAvGHTER, for plaintiff in error. 


Sou. Gen. Lyon; Hawkins, for defendant. 
By the Court.—Bennine, J. delivering the opinion. 


[1.] We think that the import of the condition of this bail 
bond is, that the principal was bound to appear at the term of 
the Court mentioned in the condition, to answer to any tn- 
dictment that might be made against him. For aught that 
is to be seen, there was—there could have been, no other ob- 
ject for requiring his appearance. Did not this principal, 
after the giving of this bond, become free of all but his bail, 
to go where he pleased, until he should be indicted for the 
offence mentioned in the bond? Could the State, as long as 
he might remain unindicted, take any additional step against 
him? If so, what additional step could it take? Could the 
Superior Court, as a Court, take notice of the case before the 
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case had come to exist in that Court? And it is only by in- 
dictment or presentment, that a criminal case can exist in 
the Superior Court. 

In the opinion of this Court, there could be no breach of 
the condition of this bond before indictment; and, therefore, 
no forfeiture of the bond before indictment. 

We think, therefore, that the want of an indictment was a 
good ground of demurrer to the sez. fa.; and, therefore, that 
the Court below, should, on that ground, have sustained the 
demurrer to the sci. fa. 

As to the other grounds, we think it not necessary or prop- 
-er to express an opinion on them. 





No. 36.—TuomMas SwEARINGEN, plaintiff in error, vs. NANCY 
SWEARINGEN, defendant in error. 


[1.] In a libel for divorce, at the instance of the wife, it is the duty of the 
Court to institute some inquiry as to the authority for bringing the suit, 
where suspicion has been cast upon the bona fides of the proceeding. 


Motion, in Baker Superior Court. Decision by Judge 
Perkins, May Term, 1855. 


Nancy Swearingen made application for temporary alimo- 
ny, pending a libel for divorce against Thomas Swearingen. 
The defendant below proposed to show, by testimony, and de- 
manded a Jury to try the issue, that the libel was filed at 
the instigation of the children of libellant, and not by her 
wish ; that she had forgiven him the alleged adultery, on 
which the divorce was sought, and that her children kept her 
away from the bed and board of the defendant. This is the 
substance of the evidence offered. The Court refused to hear 
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the issue, and granted $30 per month for alimony, and $250 
Counsel fees. This decision is assigned as error. 


Mitter & Hatt, for plaintiff in error. 


WarRREN & WarREN, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


Ought not the Judge to have instituted some inquiry as to 
the bona fides of this suit ¢ 

We are constrained to say, that under the suspicion cast 
upon it by the response of the defendant, that this should 
have been done. 

Two things, only, are necessary to entitle the wife to tem- 
porary alimony—marriage and the pendency of a suit for di- 
vorce. In Roseberry’s case, where the marriage was denied, 
we directed a preliminary proceeding to try that issue, before 
ordering the husband to provide for the maintenance of the 
wife, and advance money to pay her Attorneys. 

This is the first case where the pendency of the suit has 
been questioned; and while it is apparent that the docket 
spread out before the eyes of the Judge testified to the exist- 
ence of such a suit; still, if there was reason to suspect that 
the action was not brought by the consent or direction of the 
wife, especially where such serious and important consequen- 
ces were involved, we think the Court should have instituted 
an examination into the matter, so as to satisfy itself, at least, 
that the action was authorized. 

Mrs. Swearingen could, if able, have been brought to Court 
and given personal assurance of the authenticity of the. pro- 
ceeding; or if, from physical infirmity, she was unable to at- 
tend a warrant or power under her hand, duly attested by some 
Magistrate, would have sufficed. But here the Court did not 
even require Counsel to state, in their place, that they had 
been employed by the plaintiff te bring this action, notwith- 
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standing the suspicion cast upon it by the oath of the defend- 
ant. No delay would have resulted from this course; and 
we think it should have been pursued. 





No. 37.—Joun Banks, plaintiff in error, vs. Henry D. Dar- 
DEN, for the use of Eugene L. Jerrenaud, defendant in 
error. 


[1.] The Act of 1853-4, relative to continuances, only requires the statement 
as to what the applicant expects to prove by the absent witness, to be re- 
duced to writing ; it need not be sworn to. 

[2.] The 4th part of the 6th section of the charter of the Planter’s and Me- 
chanic’s Bank of Columbus, is in these words: “ The tota] amount of debts 
which the said corporation shall at any time owe, whether by bond, bill, 
note or other security, shall not exceed three times the amount of their cap- 
ital stock actually paid in, over and above the amount of specie actually 
deposited in the vaults for safe-keeping. In case of excess, the directors 
under whose administration it shall happen, shall be liable for the same in 
their private and individual capacities, and may be sued for the same in 
any Court of record in the United States, by any creditor of the corpora- 
tion: any condition, covenant or agreement to the contrary, notwithstand- 
ing; but this shall not be so construed as to exempt the said corporation, 
or the lands, tenements, goods and chattels of the same from being liable 
for and chargeable with said excess:” Held, that the liability of the direct- 
ors is not penal but remedial; joint and not several; and neither absence 
nor dissent will relieve a director from liability. 


[3.] A Statutory remedy, in derogation of the Common Law, must be strictly 
pursued. 

[4.] Distinction as to contracts between parties and obligations, ez quasi con- 
tractu. 


[5.] Bank books are competent evidence, both for and against the corpora- 
tion ; it is admissible, however, to prove by parol, independent facts, such 
as the division and distribution of stock and the issuing of a large amount 
of bills or notes. 

[6.] When books are admitted in evidence, they are testimony before the Ju- 
ry as to all entries appertaining to the same transaction ; still, the party 
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offering them may select and read to the Jury such portions as answer the 
purpose for which they were introduced by him, leaving it to the opposite 
party to submit any other parts that he may see fit. 


[7.] If A’s title to negotiable paper be good and he transfers to B, B claiming 
under A’s title, will be protected; and a demand by A or his agent will 
enure to the benefit of B. 

[8.] The charter of the Planter’s and Mechanic’s Bank of Columbus does not 
require that the whole amount of the capital stock should be paid in specie, 
but twenty-five per cent. thereof or $250.000 only. And in order to charge 
the directors, it must be shown that there was an excess, and that it hap- 
pened during their administration, viz: that the total amount of debts 
which the corporation owed, exceeded three times the amount of capital 
stock actually paid in at that time. 


Assumpsit, &c. in Muscogee Superior Court. Tried be- 
fore Judge WorRELL, December Term, 1854. 


This was an action brought by Henry D. Darden, for the 
use of Eugene Louis Jerrenaud, against John Banks, to re- 
cover the amount of two certificates of deposit, varying only 
in amount, of one of which the following is a copy: 


$5.264 313, “¢PLANTER’S & MEcHANIC’s BANK, \ 
Columbus, Georgia, Sept. 22, 1841. 

John Peabody has deposited to the credit of D. McDou- 
gald, Five Thousand Two Hundred and Sixty-four ;12, Dol- 
lars, which will be paid to his order on return of this certifi- 
cate, in current notes. M. ROBERTSON.” 

Endorsed, “‘ Pay to H. D. Darden, Esq. without recourse 
to me, D. McDOUGALD, 

By J. PEABopy. 

Pay to the order of F. Cottinett, Esq. without recourse to 
me.” 

Across the face written, “ Protested for non-payment, 15th 
Dec. 1842. Protested 16th June, 1842. 

JAMES KELLOGG, N. P. Fees $3.” 


The ground of liability relied on, was that Banks was a Di- 
rector and President of the bank, and that there was an over- 
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issue more than sufficient to pay these certificates, by means 
of which, under the charter, the directors were personally lia- 
ble to any creditor. 

The defendant filed, among other pleas, the following : 

4th. That there were seven directors of the bank, and that 
the others should have been joined with him. 

5th. That plaintiff’s right of action did not accrue within 
six months next before the commencement of his suit. 

6th. That it did not accrue within four years next before 
the commencement of the suit. 

7th. Was a similar plea of the Statute of Limitations of four 
years. 

8th. That defendant, at the time of the issuing of the said 
certificates, was absent from the State of Georgia, and in no 
wise acting in the matter. 

9th. That there were four other directors (naming them,) 
who were liable jointly with defendant, and should have been 
joined with him. 

10th and 11th was a re-production of the 5th plea. 

12th. That the certificates sued on, were issued and deliv- 
ered to Daniel McDougald, for the purpose of being used by 
him to raise money for the bank; that he paid nothing into 
the bank for them; that he subsequently fraudulently used 
them for his own purposes; that the bank refused to pay them 
in June, 1842, and that the plaintiff took them with full no- 
tice. 

At December Term, 1854, defendant announced himself 
ready, if the plaintiffs had fully answered certain interroga- 
tories propounded to them by defendant, under the Act of 
1847, and the several Acts amendatory thereto. On exami- 
nation, it was found that the plaintiff, Darden, had filed an- 
swers, but that Jerrenaud had not answered at all; where- 
upon, the defendant’s Counsel moved the Court to non-suit 
the plaintiffs, which the Court refused. The defendant’s 
Counsel then moved the Court that an attachment issue to 
compel Jerrenaud to answer the interrogatories; which mo- 
tion the Court refused, for the reason, that it was shown, to 
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the satisfaction of the Court, that Jerrenaud was in Europe 
when the interrogatories were taken out, and had not re- 
turned, and had no opportunity of answering them—the same 
having been served on the Counsel. The Counsel for defend- 
ant stated to the Court, that he required and insisted on the 
answers of Jerrenaud, and should object to the case proceed- 
ing, until they were had. The Court decided that the de- 
fendant was entitled to them, and that it was in the power of 
the Court to continue the case to obtain the answers; and if 
a motion was made for that purpose, it would be considered; 
whereupon, the defendant's Counscl moved that the case be 
continued at the instance of the plaintiffs, and they be ordered 
to file such answers; which motion the Court also over-ruled, 
so far as to charge the plaintiffs with the continuance. The 
defendant’s Counsel then moved to continue the case, upon 
the ground that said answers had not been filed ; whereupon, 
the Counsel for plaintiff objected, unless the defendant would 
state, under oath, what he expected to prove by Jerrenaud. 
The Court held and ruled, that the defendant being in Court, 
should state, in writing, under oath, what he expected to 
prove by the answer of Jerrenaud, and that the plaintiff 
should have the liberty of admitting it, if they thought proper 
to do so; and that in that event, that he should over-rule the 
motion for a continuance. The defendant’s Counsel declin- 
ing to do so, the motion for a continuance was over-ruled by 
the Court, and the trial ordered to proceed. ‘To all of which 
decisions and rulings of the Court, in regard to the answers 
of Jerrenaud, and the several motions made by defendant’s 
Counsel, the defendant’s Counsel excepted. 

The defendant’s Counsel demurred to plaintiff’s declara- 
tion; and for cause of demurrer, alleged that the plaintiff’s 
suit, as shown by his declaration, was brought to recover of 
the defendant, as director of the Planter’s & Mechanic’s Bank 
of Columbus, his debt against the said bank, on the ground 
that the bank had contracted liabilities to the amount of his 
claim, more than three times the amount of the capital stock 
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of said Bank actually paid in, over and above the specie de- 
posited for safe-keeping; and that the Statute incorporating 
said bank did not authorize any such suit as that instituted 
by the plaintiffs. Also, that if the Act of incorporation made 
the directors liable at all, they were jointly, and not sever- 
ally liable, and that the plaintiffs could not sue a single di- 
rector. ‘The Court over-ruled the demurrer and objections of 
defendant’s Counsel, and held the suit properly brought. 

To which decision and ruling of the Court, defendant’s 
Counsel excepted. 

Plaintiffs’ Counsel then demurred to and moved to strike 
the several pleas filed by defendant, and numbered 4, 5, 6, 7, 
8, 9, 10, 11 and 12; and after hearing argument, the Court 
sustained the demurrer and ordered said pleas to be stricken, 
not striking No. 9 for want of affidavit, but on merits, de- 
fendant offering to amend. 

To which ruling and decision, the defendant’s Counsel also 
excepted. 

These pleas will be found in the former part of the siaic- 
ment of the facts. 

Plaintiff’s Counsel then introduced ApraHamM B. Racan 
as a witness, who testified that the persons incorporated by 
the Act establishing the Planter’s & Mechanic’s Bank of Co- 
lumbus, met in Columbus in the Spring of 1837, for the pur- 
pose of organizing the bank, and the stock was all taken and 
divided out between the corporators; that some of them had 
money in bills of specie paying banks—a few had some spe- 
cie, and others offered to-make good notes. A committee of 
the stockholders were appointed to take the specie, bills and 
notes made by the stockholders, and make an arrangement 
with the Bank of Columbus, for the amount of specie neces- 
sary for the organization of the said bank; that said commit- 
tee did make an arrangement with the Bank of Columbus for 
specie certificates, stating that the stockholders had on de- 
posit in said bank, in specie, the sum of two hundred and 
fifty thousand dollars, and delivered and turned the same 
over to the stockholders; whereupon, seven directors were 
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elected, one of them chosen president, and a Mr. Peck elected 
cashier. 

Plaintiff's Counsel then proposed to prove by the witness, 
that some short time thereafter, the directors divided out 
the stock so paid in, amongst the stockholders who had paid 
itin. The defendant’s Counsel inquired of the witness, if the 
directors, after the said organization, did not keep a record 
or minutes of their acts as such, and whcther the action of 
the board, in relation to said disposition of said stock, was 
not recorded in said minutes. Witness answercd in the affirm- 
ative; whereupon, the plaintiffs’ Counsel proved, by William 
Dougherty, defendant's Counsel, that some three years since, 
he had the minutes of the bank in his possession; that he de- 
livered them to Dr. Flewellen, on an order from Judge Alex- 
ander, the assignee of the bank, to be used in a law-suit in 
Alabama. Witness, a short time thereafter, inquired of Mr. 
Kent, the Counsel for Dr. Flewellen, for the minutes, and was 
informed that they were left at Col. Ifolt’s office—since which 
time witness has not seen them, but was’ informed, a short 
time since, that they were in the possession of a gentleman 
in this town; whereupon, defendant’s Counsel objected'to the 
witness testifying to said transaction, as there was better ev- 
idence of the facts sought to be proved, to-wit: the said min- 
utes of said bank. The Court over-ruled the objection, and 
the defendant’s Counsel excepted. 

The witness testified, that some two or three wecks af- 
ter said organization, the directors passed an order, dis- 
counting or loaning out the money so paid in, except two per 
cent. reserved for expenses, giving the stockholders the pref- 
crence, upon their making good notes, well endorsed, with 
the understanding that the same should be paid back when 
called for. Under this arrangement, the stockholders, gen- 
erally, made their notes, and drew out the money paid in, ex- 
cept the two per cent.; and the witness now only remembers 
a single instance where the stockholders did not take the 
money, and the same was given on the note of another per- 
son, not a stockholder. This was done for the reason, that 
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the directors determined not to engage, at that time, in bank- 
ing, on account of the derangement in money matters. About 
that time, all the banks in Georgia, and generally throughout 
the United States, having suspended specie payment. Wit- 
ness thought that this derangement was not much worse when 
the money was discounted out, than when paid in, but was 
getting gradually worse. Plaintiffs’ Counsel proposed to 
prove by Ragan, that defendant acted as a director in 1837, 
Defendant’s Counsel objected; the Court over-ruled the ob- 
jection, and the defendant’s Counsel excepted. Witness tes- 
tified, that defendant was a director at the first organization 
of the bank, but resigned before the order was passed, loan- 
ing out the stock paid in, as before stated. Witness further 
stated, that a new set of directors, and president and officers, 
were elected in February, 1858, at which time the defendant 
was elected a director, and when it was resolved to commence 
banking business; and the directors ordered the issuing of 
bills to the amount of 280 or 300.000 dollars. At this point, 
defendant’s Counsel inquired of the witness, whether the or- 
der and action of the directors, in issuing said bills, was not 
ronardad an the minntes of eaid hank. Witnace anewared jn 
the affirmative; whereupon, defendant’s Counsel moved to 
withdraw or suppress the said testimony, as there was. higher 
and better evidence of the same. 

The Court over-ruled the motion, and the defendant’s 
Counsel excepted. 

Witness testified, further, that the directors, after said se- 
cond organization, and before issuing said bills, called in 50 
per cent. on the notes so given for said stock so loaned. 
Some fifty or sixty thousand dollars were paid in, in current 
funds of the State, the bills of suspended banks, except about 
five hundred dollars, which was paid in in specie, whilst witness 
remained in said bank, which was until about October, 1838, 
since which time he has had no connection with said bank; that 
Matthew Robertson was acting as cashier of said bank, in 
September, 1841. 

Plaintiffs’ Counsel introduced, as a witness, Tuomas J. 
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Survers, who testified, that he was the book-keeper in the 
Planter’s and Mechanic’s Bank, from about 1839 to 1842; 
that the books shown him were the teller’s settlement, the 
cash book and the book showing the statement of the bank. 
Witness also proved that defendant, John Banks, was a director 
all the time he was in the bank, and was president for a while 
in 1841, and thought he was in September, 1841. He went to 
New York to borrow money for the bank, as much as twice, 
during the year 1841. Witness proved that he aided in fill- 
ing up other bills, besides those stated in the issuing books, and 
that he knew the teller to put some of them in circulation, 
and he saw them in circulation. 


Plaintiffs’ Counsel then offered in evidence, the first page 
of the teller’s book. 


Defendant’s Counsel objected to the same, unless the whole 
book should be considered in evidence, to be used by either 
party, and the more especially without the second page re- 


ferred to, in the first; the plaintiffs’ Counsel stating that 
defendants might introduce the part or parts referred to, if” 
they thought proper. The Court over-ruled the objection, 
and the testimony was admitted, and the defendants excepted. 

The plaintiffs’ Counsel then offered in evidence, the single 
item in each and every teller’s settlement, from the first to the 
Ist. October, 1841; the same being made every three or four 
days, showing the amount of specie in the bank on the day 
the settlement or statement was made, and the entire settle- 
ment of 16th September, 1841. The defendants’ Counsel 
objected to the same going in evidence, unless the whole settle- 
ment or statement was offered or went with it; the plaintiffs’ 
Counsel stating, that they might read the balance if they 
thought proper. The objection was over-ruled, and the evi- 
dence, as offered, admitted; to which ruling, defendant’s 
Counsel excepted. 

Plaintiffs’ Counsel then offered and read in evidence, the 
certificates of deposit mentioned in plaintiffs’ declaration, and 
the certificate of protest by the notary, Kellogg, and his de- 
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positions, proving that he presented the certificates at the 
counter of the bank on 15th June, 1842, and demanded pay- 
ment, which was refused. 

Plaintiffs’ Counsel also offered so much of the cash book 
of the Planter’s & Mechanic’s Bank, as showed any transac- 
tion of Daniel McDougald with said bank, from the Ist. of 
September, 1841, to 21st October of the same year, inclusive. 

Plaintiffs’ Counsel then offered in evidence, that part of 
the books showing the state of the bank on the 17th, 20th, 
23d, 27th September and Ist. October, 1841. 

Plaintiffs’ Counsel having closed his case, defendants’ 
Counsel submitted a motion to non-suit the plaintiffs, on the 
ground that they had failed to prove any demand on the bank 
for payment, or an offer to return the same by the plaintiffs 
before the commencement of the suit or afterwards, and that 
the proof showed that the demand that was made, was by one 
who was not the holder of the certificates, and who had no 
right to demand or receive payment. The Court over-ruled 
. the motion and the defendant’s Counsel excepted. 

Defendant then introduced MATTHEW RoBERTSON as a wit- 
ness, who testified, that in the Spring and Summer of 1841, 
the bank was hard pressed for funds to get along with its 
business, and it was suggested and recommended by its then 
president, who was Daniel McDougald, that there should be 
issued some certificates of deposit, and which should be sent 
to New York to an agent, to be sold in that market to raise 
money for the bank, as northern exchange was at a high 
rate; that southern funds were at a discount; and that wit- 
ness issued a few, and they were sent on for that purpose. 
After that time, McDougald resigned the presidency, and the 
defendant was elected, and the bank still being in great want 
of money, the defendant left Columbus for New York for the 
purpose of raising money on his individual credit, and that 
of his associate directors, to sustain the bank, about the 1st. 
‘September, 1841, and returned about the first October there- 
after. Whilst the defendant was in New York, and witness 
‘thinks about the date of said certificates, the bank was very 
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much pressed for money; which fact, witness communicated 
to McDougald, who professed to be friendly to the bank, who 
immediately suggested to witness, to issue more certificates of 
deposit, and send them to New York, stating that all the 
banks had been driven to, and were engaged in that business, 
and stated to witness that he was going to New York himself, 
and if he would issue them he (McDougald) would take them 
on and aid all he could the defendant, who was then in New 
York, and the agent of the bank, Mr. Clark, in raising money 
on them. 

That witness did adopt the suggestion, and issued a num- 
ber of said certificates and handed them to McDougald, to be 
carried to New York for the purpose, and as before stated, 
and that he, the witness, is not positive, but thinks that the 
certificates sued on in this case, and shown to witness, are a por- 
tion of the batch of certificates issued and placed in the hands 
of McDougald, as before stated; that if they are a portion of 
that batch, no money was ever deposited in said bank for 
them; that the bank never received the smallest considera- . 
tion for them, and that they were issued as before stated ; 
nor did the bank ever receive anything from them in the way 
of proceeds or otherwise, from that time up to the time it 
closed doors and failed. 

Mr. Ropertson cross-examined: Stated that he could not 
state positively that the certificates sued on, were those deliver- 
ed to McDougald, as before stated, but he thought they were, 
and the only reasons he supposed they were, was that they 
bear date about the time that the transaction occurred, and 
they were for odd sums, which those certificates were issued 
for; and that in testifying that they were a part of those cer- 
tificates so delivered to McDougald, he spoke more from his 
recollection and impressions when those certificates were: first 
shown him, (which was several years since,) than from his re- 
collection at this time; and when he first saw them, he thought 
they were a portion of those certificates. Witness further 
stated, that in making up the accounts of the bank, that they 
were never forced, and that on examining the cash book and 
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finding the certificates of deposit sued on charged, and the 
account balanced, it would seem that the money was deposit- 
ed for which they were given, and would be so unless the 
money was there or something to represent it; that it was 
their custom, in transactions of this character, and such as 
was not completed, and were to stand but a short time, to make 
what they called “cash memorandums,” which stood in the 
accounts of the bank in the plaee of cash, and referred to the 
item, cash memoranda, in the state of the bank, Sept. 16th, 
1841. On being further cross-examined, and asked if he had 
not sworn, on a former occasion, that the bank had received 
consideration for those certificates, witness answered that he 
did not remember; and on being asked if it was shown that 
he had so sworn, which would he say was right or correct, 
what he swore then or now? Witness stated that he should 
sooner rely on what he then testified to, as the matter was 
then fresh in his mind; and on being shown his answers to a 
former set of interrogatories, and being asked what he now 
thought in regard to said certificates, witness stated that he 
thought he was now mistaken in saying that the certificates 
sued on, were of those delivered to McDougald, as testified 
to on direct examination. 

Witness’ attention was then directed to the entry on cash 
book, of certain bills of exchange drawn by McDougald on 
Cottinett, on 11th October, 1841, and testified that they were 
drawn and used to raise money on for.the bank, but they had no 
connection whatever with the certificates sued on, and was an 
entirely distinct transaction. 

Mr. Rosertson, re-examined by defendant’s Counsel: 
Stated that his recollection was distinct as to issuing a batch 
of certificates and delivering the same to McDougald, as tes- 
tified to, but his difficulty was, whether the certificates sued 
on were some of them; and being again shown his answers to 
said former interrogatories, he was requested to examine 
closely, both the interrogatories and answers, and to state 
whether there was anything in them to change the impres- 
sions which he had when he first saw said certificates, as to 
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their being a part of those delivered to McDougald, as testi- 
fied to on direct examination, and after re-examining said 
interrogatories and answers, witness stated that he did not see 
anything to change his first impressions ; that they were a part 
of the certificates delivered to McDougald. 

Defendant’s Counsel then offered and read in evidence, the 
depositions of FrANcis CoTtivett, in which he testified that 
the certificates sued on once belonged to him, and were trans- 
ferred to him by Daniel McDougald. They were then indors- 
ed in blank, “ D. McDougald by J. Peabody;” thinks he 
received them about 15th Sept. 1841. He sent them in Feb. 
1842, to H. D. Darden, to be invested in cotton; he failed so to 
invest them, and they were returned to him; he was the owner 
of them in June, 1842, and sent them to his lawyer in Colum- 
bus; he paid‘McDougald for the certificates, by honoring his 
checks; it was a transaction on joint account with McDou- 


gald. 
The Court charged the Jury, amongst other things, as fol- 


lows: That if they believed, from the evidence, that the 
Planter’s & Mechanic’s Bank made the certificates of depo- 
sit, sued on, and that Darden, the plaintiff, was the owner 
of them, and that the bank, at the time of issuing said certifi- 
cates, owed more than three times the amount of its capital 
stock actually paid in in specie, over and above the amount of 
specie in its vaults for safe-keeping; that such excess was 
equal to or exceeded the amount of said certificates, and that 
John Banks, the defendant, was a director of said bank at the: 
time of such indebtedness; that then, the plaintiffs’ case was 
made out. 

He further charged the Jury, that if they believe, that on 
the organization of the bank, in February, 1838, when it 
commenced issuing bills, and until October of that year, only 
the sum of eight hundred or one thousand dollars, or what- 
ever sum it was, had been paid in specie, that the law pre- 
sumed that no more was paid in after that time; and if there 
had been, it was incumbent on defendant to prove it, it being 
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the opinion of the Court, that by the charter of said bank, its 
capital stock was to have been paid in specie; and unless so 
paid, it was not to be considered as any payment at all. 

The Court also charged the Jury, that if they believe that 
the certificates were placed in the hands of McDougald, for 
the purpose of raising money on them, the law presumes that 
he did so; and if Cottinett took them of MeDougald, the law 
presumes that he took them fairly, and that he paid value for 
them; and that the law presumed, and the Jury were bound 
_ to presume, that Cottinett took the certificates before they 
were dishonored, until the contrary appeared. 

The Court also charged the Jury, that if they believed that 
Darden took the certificates of Cottinett after they were dis- 
honored ; yet, if they believed that Cottinett took them before 
they were dishonored, that the defence relied on could not be 
set up against Darden, unless they believed that Cottinett 
tock them with knowledge that McDougald misapplied them. 

The Court also charged the Jury, that if they believe, from 
the testimony, that McDougald and Cottinett purchased the 
certificates in partnership, the law presumes they paid value 
for them, and came by them fairly. 

The Court charged the Jury, that if they should believe, 
from the testimony, that the certificates were placed in the 
hands of McDougald to raise money for the bank, and that 
he transferred them to Cottinett, and that Cottinett after- 
wards drew bills of exchange and paid the bank for them, 
they were entitled to hold them. 

The Court further charged the Jury, if they should believe, 
from the evidence, that the certificates were issued by the 
cashier, at the instance of the president, for the purpose of 
borrowing or raising money, they were good against the bank, 
and constituted a debt, although no money was deposited, provi- 
ded that was not known to Cottinett when he took them. And 
if so, he was not affected by it, and the bank was bound to 
pay thom. To allof which charges, as given, defendant's 
Counsel excepted. 

Defendant's Counsel requesied the Court to charge the 
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Jury, that in the first organization of the Planter’s & Me- 
chanic’s Bank, it was not necessary that each and every 
stockholder or subscriber shouid have in his possession, and 
by his own hands pay, twenty-five per cent. of the amount of 
stock subscribed; but if the Jury should believe, from the 
testimony, that the stockholders, bona fide, had individually 
or collectively, in the Bank of Columbus and the Insurance 
Bank, in specie, twenty-five per cent. of ile capital stock 
held by them, and placed, in good faith, that specie under 
the control of the stockholders, or a committee of the stock- 
holders, or other person authorized to receive it, that such 


payment would be a compliance with the charter. Which 
4 


charge the Court refused to give in the language requested, 
but charged the Jury, that the charter required the twenty- 
five per cent. of capital stock to be actually and bona fide 
paid in, bevore the bank could do any business; or it should 
have that amount on band; and although it was so paid in, 
if it was aiterwards distributed out amongst the stockholders, 
or otherwise put out, and at the time the bills were issued, 
the bank did not have this specie, and in place of it, com- 
menced business on notes given for it, the same was not a 
compliance with the charter. 

Defendant's Counsel also requested the Court to charge the 
Jury, that it was not necessary, under the charter, that the 
bank should always keep and have on hand an amount of specie 
equal to one third of the debts and liabilities of the bank. 
Which charge the Court did give; and further charged, that 
the charter of the bank required the stockholders to pay in 
$250.000 of the capital stock in specie, before commencing 
business. If this was done, the charter was coiplied with; 
and if the debts of the bank did not exceed three times that 
amount, there was no excess. 

Defendants’ Counsel also requested the Covr to charge 
the Jury, that if they belicve, from the testimony, | \at Darden 
obtained the certifie:tes of deposit after they were dishonor- 
ed, that the defendant could make the same defence that he 
could make if the suits had been instituted by }:cDougald; 
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this charge the Court refused to give, and charged the Jury, 
that if they should believe, from the evidence, that Cottinett 
took the certificates innocently and before they were dishon- 
ored, and Darden afterwards abtained them from him after 
dishonored, yet Darden could hold them from the defence 
that might be set up against McDougald. 

Defendants’ Counsel also requested the Court to charge 
the Jury that one partner will be effected by the fraud of 
another in their partnership dealings ; and if the Jury believe 
that if the said certificates were given to McDougald to raise 
money for the bank, and improperly put into circulation by 
McDougald, and that Cottinett was in co-partnership with 
McDougald in the use made of the certificates and their mis- 
application, that he would hold them just as McDougald did, 
and that the same defence might be urged against him that 
could be against McDougald; which charge the Court gave 
and qualified by further charging, that if the Jury believe 
that McDougald and Cottinett paid the bank for said certifi- 
cates, they were entitled to them. 


Counsel for defendant also requested the Court to charge 
the Jury, that if they believed, from the evidence, that the 
certificates were placed in the hands of McDougald for the 
purpose of raising money on them for the bank, and he mis- 
applied them by converting them to his own use, and thus im- 
properly put them in circulation, that it was necessary that 
Darden should prove that he paid value received for them 
before he could recover; which charge the Court refused to 
give. 

The Court was also requested to charge the Jury, that if 
they should believe that the certificates were passed by 
McDougald to Cottinett, in payment of a pre-existing debt, 
after having been delivered to him for the purpose of rais- 
ing money for the bank, and thus put into circulation, im- 
properply, plaintiffs could not recover on said certificates until 
he should prove that Cottinett paid value for them; and that 
if they believed that Darden obtained them of Cottinett after 
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dishonored, he could not, without such proof ; which charge 
the Court refused to give. 

To all of which charges and refusals to charge, as requested, 
the defendant’s Counsel excepted. 

Upon these several exceptions error has been assigned. 


W. Dovenerty & H. Hort, for plaintiffs in error. 
Jas. JoHNSON & Moss, for defendant in error. 
By the Court.—Lumpkin, J. delivering the opinion. 


[1.] The only error, it seems to us, that was committed by 
the Court, relative to the continuance of the cause, was the 
construction put upon the Act of 1853-4. The Court held 
that the defendant should state, in writing, wxder oath, what he 
expected to, prove by the absent witness, before the plaintift 
could be called upon to admit the truth of the facts expected 
to be established. ; 

The Act reads thus: *‘ No continuance shall be allowed in 
any case, in any of the Courts of this State, on account of 
absent witnesses, or for the purpose of procuring testimony, 
when the opposite party is willing to admit, and does not 
contest the truth of the facts expected to be proved; and it 
shall be the duty of the Court in which the case is tried, to 
order the proof so expected to be made, to be reduced to wri- 
ting.” (Pamphlet Acts, p. 52.) 

The words of this Act are too plain to need interpretation. 
All that it requires of the party is, that he reduce his state- 
ment to writing. To rule, therefore, that in addition to that, 
he shall swear to it, is to add to the Statute. And the omis- 
sion thus supplied by the Court, was not aecidental; there 
was a good reason for it. By the rules of practice, when, 
on application for a continuance, the party made an affidavit 
of the facts which he expected to prove by the absent wit- 
ness, the opposite party was not allowed to force a trial, by 
admitting the facts stated in such affidavit. (36th Common : 
Law Rule, 2 Kelly, 473.) 

Why not allow a trial to be forced, by admitting the facts 
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sworn to? The reason was, because the applicant would be 
tempted to commit perjury, by making oath that he expected 
to prove more than he really could; and thus obtain a con- 
tinuance or force his adversary, by making an undue admis- 
sion, to give him an unconscientious advantage. The Statute 


was passed to change this rule; and the Legislature having 
in mind the old practice, and the policy upon which it was 
predicated, determined to obviate the mischiets of delay which 
it occasioned, and at the same time, not to hold out to the 
applicant any temptation to forswear himself. Hence, it in- 
tentionally dispenses with an affidavit, and requires only that 
the statement, as to what'the party expects to prove, be re- 
duced to writing. And upon this point we reverse the judg- 
ment of the Circuit Court. 

[2.] Was the Court right in over-ruling the demurrer of 
defendant’s Counsel, to plaintiffs’ writ ¢ 

The objections to the declaration were two-fold—Ist. Be- 
cause the liability of the directors created by the 4th rule of 
the charter of the bank, was penal, and not remedial; and 
2dly, That this liability was joint and not several; and that 
consequently, all of the directors ought to have been included 
in the suit, or a satisfactory reason assigned for the omission ; 
as that the parties left out were beyond the jurisdiction of the 
Court, Xe. 

As to the first ground of demurrer, that the suit should have 
been for the excess, and that this provision of the Statute 
was penal; and that any creditor of the corporation, even for 
five dollars, was entitled to recover the whole amount of ex- 
cess, leaving the rest remediless, as to this particular securi- 
ty, we cannot, for a moment, yield our assent to such a con- 

_ struction. And we consider the case of Neal against Moul- 
trie etal. (12 Ga. Rep. 104,) a full adjudication of the point 
to the contrary. 

The Legislature were anxious to protect the community 
against the evils of over-banking, and an irredeemable cur- 
rency. And to efiect that object, they restricted the issue of 
bills to three times the amount of specie actually paid in; 
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that being considered, from experience, the proper relation 
which paper should bear to specic—the basis of all legitimate 
banking. In the next place, not only the corporation, itself, 
was bound, but the directors were made liable in their indi- 
vidual and private capacities, to any creditor, for transcend- 
ing this ratio, of three to one. And in the last place, they 
allowed the bill-holder, in common with every other creditor, 
to resort, not only tothe corporation and to this recourse against 
the directors, but they gave him, in favor of the circulating 
medium, over every other class of creditors, the additional 
right, to hold the persons and property of the stockholders 
pledged and bound for the ultimate redemption of the bills of 
the bank. 

This construction, and none other, will carry out the mean- 
ing and policy of the law. If support were wanting to sus- 
tain the previous decision of this Court upon this point, the 
argument of Mr. Moses, who never fails to lighten by en- 
lightening the labors of this Court, is nothing short of demon- 
stration. 

‘The second ground of demurrer, is as to the non-joinder of 
the co-directors. This suit is brought upon two certificates 
of deposit made by the bank, of which the defendant was a 
director, and while he was a director; and they constitute a 
part of an excess created by the administration of the board 
of which he was a member, and for which he was personally 
liable. These certificates were issued by the cashier, Mat- 
thew Robertson, and regularly entered on the books of the 
bank; the director sued being absent, at the time, at the 
city of New York, attending to the business of the bank. 

Did the charter mean to give a separate action against any 
one of the directors ; and is that according to its spirit and 
intent ? 

The 4th part of the 6th section of the charter under which 
this action was brought, is in these words: 

‘The total amount of debts which the said corporation 
shall at any time owe, whether by bond, bill, note or other 
security, shall not exceed three times the amount of their 
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capital stock actually paid in, over and above the amount of 
specie actually deposited in the vaults for safe-keeping. In 
case of excess, the directors under whose administration it 
shall happen, shall be liable for the same, in their private and 
individual capacities, and may be sued for the same in any 
Court of record in the United States, by any creditor of the 
corporation, any condition, covenant or agreement to the con- 


trary, notwithstanding; but it shall not be so construed as to 
exempt the said corporation, or the lands, tenements, goods 
and chattles of the same from being liable for and chargea- 
ble with the said excess.” (Prince, 127.) 

In the first place, we say, that the language 6f the Statute 
is in the plural—*‘the directors” shall be liable, &c. It is 
said that this is not to determine that the action shall be 
joint, but that it designates a class that shall be liable for the 
excess; as it speaks of the stockholders as a class who shall 
be liable for the d//s. But the analogy fails in this: the 
stockholders are jointly liable in Equity, and would be at 
Law, but for the fact that different judgments would be re- 
covered against each, in proportion to his stock. And for 
this cause, only a joint action, at Law, cannot be brought 
against the stockholders. The words of the Act would justi- 
fy, and seem to require it, but the remedy is impracticable, 
for the reason just given. But no such difficulty lies in the 
way of a joint suit against the directors. The same verdict 
and judgment would be rendered against all the defendants. 

But it is said, that the directors are not made liable, in 
their private capacity, but in their private and individual ea- 
pacities. And it is asked, why is the word individual super- 
added, if not to show separate—single ; and why is capacities 
used instead of capacity, but to show that the Legislature had 
in its mind the separate capacity of each director ? 

I am never satisfied, when the rights of persons are made 
to depend upon this sort of verbal nicety and critical dissec- 
tion of a Statute. The Acts of our General Assembly are 
frequently drawn by laymen instead of lawyers; and to ap- 
ply the legal acumen of Dwarris and Saunders to their in- 
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terpretation, is a very uncertain method of arriving at their 
true meaning. It was simply intended to annex a personal 
liability to the official delinquency of the directors. 

In the parallel provision, in the Commercial Bank of Macon 
and a dozen others, the Legislature declare that the directors. 
shall be liable in their “ individual, natural and private ca- 
pacities,”’ thus supperadding the term mwatural to the phrase 
as it stands in the Planter’s & Mechanic’s Bank charter ; still,. 
they did not suppose that all these words, together, gave the 
right to sue any one of the directors separately; for it is 
added, in every one of these charters, “and an action of debt 
may, in such case, be brought against them or any of them, 
their or any of their heirs, executors and administrators.” 
(See Prince, Title Banks.) 

For the official misconduct of the board of this bank, in 
creating an excess, there is no escape—neither absence nor 
dissent from the proceedings ; and it is a remarkable fact, 
too much so to be fortuitous, that every charter which I have 
examined, from that of the Bank of Augusta in 1810, to the 
Planter’s & Mechanic’s in 1836, whenever this personal lia- 
bility clause, as to the directors, has been introduced and a 
separate suit is given, there is a way of escape provided for 
such as did not participate in the tortious act. This coinci- 
dence, I repeat, is not accidental. Indeed, the reason is mani- 
fest. Here are seven directors, one of whom was absent from 
the State when the illegal act was committed, and another 
dissented and entered his protest upon the minutes, leaving 
five only liable to the creditors. But for the provision that 
any of the directors might be sued, the action must have been 
joint. The creditor would be compelled to inelude, in his 
writ, two defendants who were not in default, and who must 
be acquitted upon the proof at the trial. What, then, would 
have become of the suit, which could only be joint, when two: 
of the defendants were discharged? Under the law as it 
stood at the date of these charters, or at any rate, as admin- 
istered by the Courts, the action would have abated. Who. 
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does not see the propriety, therefore, of allowing separate 
actions against one or more of the directors under such cir- 
cumstances ? ° 

But no way of escape is afforded for any director, under 
any plea or pretence whatever, under the Planter’s & Me- 
chanic’s Bank charter. The director may have been a thou- 
sand miles off in the service of the institution, as Banks was; 
still, if an excess of indebtedness be contracted, that excuse 
will not avail him. He may have been present, laboring to 
prevent the very abuse by his colleagues for which he is sued, 
and when the measure was carried over his head, and in de- 
spite of his opposition, he may not only have recorded his 
vote in the negative, but entered his solemn dissent upon 
the minutes of the beard. The law willtake no excuse. He 
was one of the board of directors, under whose administra- 
tion the charter was violated—that fixes his liability. The 
bond demands the pound of flesh, and it must be paid. 

I ask, under such a charter, is it not mete and proper for 
ali the directors to be joined, seeing that all are responsi- 
ble and no way of escape is provided for any? 

Counsel contend earnestly for their construction, and in- 
sist, that in the present case it works well; that here the de- 
fendant was not only a director, but president of the bank; 
and consequently, the manager of its business—the executive 
head of the concern; that he was in New York for the pur- 
pose of raising means outside of the capital, on which to ex- 
tend the issues of the bank, when he knew that such issues 
were illegal, and made himself and his co-directors_personal- 
ly liable. 

Suppose this were true, and that this bloody legal picture 
is not over-colored nor the testimony misapprehended, and 
that, in this instance, the justice, wisdom and foresight of 
the Legislature, would be amply vindicated, by so construing 
the charter as to enable “the defrauded creditor to select 
from an innocent board of directors, who are all equally lia- 
ble, the great architect of the wrong and ruin that has been 
thus boldly and recklessly perpetrated on the community.” 
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Every medal has its reverse. Instead of selecting this par- 
ticular defendant, steeped in guilt, as Counsel imagine and 
represent him to be, this same construction, it will be observ- 
ed, would have entitled this plaintiff to have passed him by 
entirely, notwithstanding he had “fattened on the fruits of 
the evil he had scattered abroad,’ and have enforced his de- 
mand against any other innocent member of ihe board of di- 
rectors. What, then, would have been thought of the “ jus- 
tice, wisdom and foresight” of the Legislature in passing such 
a law? 

Again, it isasked, shall the rules of construction and the 
laws of pleading, be strained to shield this trustee of the 
stockholders and of the public, that the plaintiff may lose his 
debt entirely, and the bill-holders be turned from the direc- 
tors: to innocent stockholders, who confided to the direction, 
generally, but particularly to this defendant, the president 
of the bank, the due administration of their affairs ? 

Admit that the evidence warranted the assumption, that 
the stockholders, in the Planter’s & Mechanic’s Bank of 
Columbus, confided to John Banks, particularly, the manage- 
ment of their monetary affairs, how does the joinder of all 
the directors, instead of a suit against him alone, cause the 
plaintiff ‘‘ to lose his debt entirely, and the bill-holders to 
be turned from the directors to the innocent stockholders ?’’ 
We are at a loss to comprehend this logic ; on the contrary, 
the very reverse of this result is true. Better for the credi- 
tor, and better the stockholders, that all seven should be sucd, 
rather than one. 

We feel no difficulty, then, in holding that, under the char- 
ter of this Bank, an action cannot be brought against a single 
director, unless a sufficient averment is made, showing why 
the others are left out. The Legislature has not authorized 
a separate suit, as in most of the other bank charters, in 
each one of which provision is made for the innocent direc- 
tor to relieve himself from accountability; no such door is 
opened for the directors of this bank ; they are all consid- 
ered in pari delicto. In case of excess, the directors, (plural,) 





340 SUPREME COURT OF GEORGIA. 


Banks vs. Darden, for use, &c. 








under whose administration it shall happen, shall be liable for 
the same. But it is not added, as it is in the charters of the 
Bank of Augusta, Planter’s & State Bank, Farmer’s Bank 
of Chattahoochee, Commercial Bank of Macon, and Insurance 
Bank of Columbus; “and an action of debt in such case, may 
be brought against them, (the directors,) or any of them, 
their, or any of their heirs, executors or administrators,” 
which, or similar words, were indispensably necessary for the 
purpose of giving a several action against each of the wrong- 
doers. 

After what has already been said, we deem it scarcely ne- 
cessary to add, that the defence set up, that Banks was ab- 
sent at the time the debt sued on was contracted, and for 
some time prior and subsequent, is wholly unavailing. A 
Statute is a stubborn thing; we can neither add to nor take 
from it; and the very same course of reasoning by which we 
satisfied ourselves, that all the directors must be joined, 
-establishes the further fact, that neither absence nor dissent 
-constitutes any legal excuse for a director under this charter. 
This plea is expressly given where a separate action can be 
brought. But neither a separate action nor this defence are 
allowable under this charter. We concede that this is a 
stringent restriction; but, without it, the personal liability 
clause would be a mockery. 

The decision of these questions disposes of many of the 
minor points. 

[3.] This being a Statutory remedy, a party seeking the 
benefit of it must pursue it strictly. The non-joinder of all 
the directors may be taken advantage of at any time, and 
need not be pleaded on abatement. The plaintiff must make 
out his case under the law, and according to law. He must 
stand rectus in curia. 

[4.] The 4th plea was unnecessary. The fifth was pro- 
perly stricken. The Statute of Limitations of six months, 
applies only to a penalty ; but this being a Statutory remedy, 
the cause of action was not barred under 20 years. The 
same reason justifies the striking out the 6th, 7th, 10th, 11th 
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and 12th pleas, they being all pleas to limitations of six 
months, and five and six years. The 8th plea is a duplicate 
of the 3d, and we have already decided that that was’ pro- 
perly stricken out, the Act of incorporation not making the 
absence of the defendant from the State a good defence. 
The 9th plea is a duplicate of the 4th, which has already 
been disposed of. 

T would remark, that plaintiffs’ Counsel have correctly un- 
derstood the decision of Thornton and Lane, (11 Ga. R. 
500,) namely: that the individual liability of the directors 
and of the stockholders, under this chagter, is not strictly a 
contract, although, from convenience, it is frequently called 
so; but it is an obligation, quasi ex contractu, which is im- 
posed by operation of mere law. The State passes a law— 
the law of incorporation of the Planter’s & Mechanic’s Bank. 
This law, unlike public law, is binding upon no one until 
some one voluntarily assents to make it the rule of his con- 
duct. The stockholders, in accepting the charter, and the 
directors, when elected, made it, for themselves, a rule of 
conduct. By the issue of more than three dollars to one, the 
directors committed an illegal—a tortious act, and made them , 
selves personally liable to the plaintiff for a breach of duty, 
because he was a creditor of the corporation. And an ac- 
tion quasi ex contractu is raised in his favor against the di- 
rectors. This is a Statute liability—it is quasi ex contractu 
—but it cannot be called, technically, a contract; it néed 
not be proved as contracts between parties must be. 

[5.] As to the next assignment of error, while we admit 
that the books of the bank are evidence, both for and against 
the corporation ; still, it was competent to prove, by parol, 
independent facts, such as the division and distribution of 
the stock, and the issuing of $280 or $300.000 in bills. We 
deem it unnecessary to extend the argument upon this point. 

[6.] As to the teller’s settlement, we apprehend the rule 
to be this: When books are admitted in evidence, they are 
testimony before the Jury, as to all entries appertaining to 
the same transaction ; still, the party offerimg them may se- 
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lect and read to the Jury such portions as answer the pur- 
pose for which they were introduced by him, leaving it to the 
opposite party to submit any other parts that he may see fit. 

[7.] It is in proof, that Francis Cottinett was the owner of 
the certificates in litigation; that he came by them in the 
due course of trade and for a valuable consideration, and be- 
fore they were dishonored ; and that the demand, by the No- 
tary, of payment, was made at his request; and that the pa- 
per was subsequently transferred to H. D. Darden, the plain- 
tiff; therefore, if Cottinett’s title to the certificates was good, 
Darden’s was. And,all requests made or charges given, con- 
trary to the facts thus proven and uncontradicted, were either 
hypothetical or erroneous. 

We consequently hold, that the Court was right in over- 
ruling the defendant’s motion to non-suit the plaintiff, because 
no demand on the bank had been proven by one authorized 
to make it. 

[s.] The Court charged the Jury, that if they believed that 
the bank, at the time of issuing these certificates, owed more 
than three times the amount of capital stock actually paid in 
in specie, the directors, at the time, were guilty of au excess, 
and therefore liable. 

In order to charge the directors, it must be made appear 
that there was an excess, and that it happened during their 
administration, viz: that the total amount of debts which the 
corporation owed, exceeded three times the amount of capital 
stock actually paid in at that time, the charter requiring, not 
the whole amount of the capital stock to be paid in specie, 
but twenty-five per cent. thereof, or $250.000 only. 

But how absurd the struggle over this and many other mat- 
ters in this record, some of which we have intentionally over- 
looked, upon the maxim, de minibus. The defendant was a 
director of this bank, from its first organization, in 1837, to 
1841, when these certificates were issued—a capite ad cal- 
cem. And what is the startling fact disclosed by the proof 
before us? Beginning with an issue of $52.000 on a specie 
basis of $199.88, and ending with an indebtedness of $766.- 
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544 26, on a specie capital, including capital stock paid in, 
and deposits of $1.855! Or a circulation of 375 to 1, instead 
of 83to 1! And yet, about one half of the bill of exceptions 
is made up of a Sebastopol fight—mining and counter-mining 
—assaults and repulses—over the question, of whether or 
not there was an excess of indebtedness created under the ad- 
ministration of Col. Banks ! 





No. 38.—James Matuis, plaintiff in error, vs. Toe STATE OF 
GrORGIA, defendant in error. 


[1.] Where affidavits are presented for the purpose of impeaching the con- 
duct of the Jury, and others are received in their vindication, and upon an 
examination of the whole testimony, the case be not made out against the 
Jury, the Court will not interfere with their verdict. 


[2.] Though the testimony of a young and inexperienced witness, be not free 
from discrepancies, nor altogether satisfactory, yet, if there be about it, as 
a whole, such an air of truth as, in the opinion of the Court, may have 
authorized the Jury to credit the main fact stated, the Court will not inter- 
fere with a verdict rendered thereon. 


Assault, &c. in Baker Superior Court. Tried before Judge 
Perkins, May Term, 1855. 


Mathis was indicted, tried, and convicted of an assault with 
intent to commit a rape upon a little girl under the age of 
consent. 

A motion was made for a new trial upon several grounds, 
to only two of which was the attention of the Supreme Court 
called—. 

Ist. That the Jury, after retiring, were corruptly tampered 
with, by James J. Keaton, who offered a bribe of $500, and 
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induced them, by threats, and other promises and means, to 
return a verdict of guilty. 

2d. That one of the Jury, viz: Wm. Everett, was the fath- 
er-in-law of the prosecutor, (who was the father of the little 
girl,) of which fact, defendant’s counsel were ignorant. 

In support of the first ground, were produced the affidavits 
of William Jordan, John Knight, Lewis F. Lanier and Tho- 
mas Hatcher, to the effect that Keaton went under the yin- 
dow of the Jury-room and told the Jury to “find him guilty 
or you will swear to a lie,’ and then offered to bet $500 to 
$100, that he would be convieted—that it was near enough 
for the Jury to hear what was said, and that the Jury imme- 
diately came down. 

The State’s Counsel, in rebuttal, offerred the affidavit of 
Wm. R. Swearingen and three others, that Keaton was 
drunk at the time, and was at some distance from the Jury- 
room ; and they did not believe the Jury heard what he said; 
and that he did not say, “find him guilty,” &c. as far as they 
heard; and that at the time this thing occurred, Thomas 
Hatcher and Lewis F. Lanier, they know, were imprisoned in 
jail, and they believe that John Knight was there also. 

Also, the affidavite of Keaton, denying that he spoke to 
the Jury or in their hearing, as he believed, and denying the 
use of the words alleged by Hatcher and others. Also, the 
affidavit of five of the Jurors, purging the Jury from all 
knowledge of this matter. To these last affidavits being re- 
ceived, Counsel for Mathis objected. 

The Court refused to grant a new trial, and this is the 
error assigned. 


Moreay, for plaintiff in error. 


Sol. Gen. Lyon, for the State. 


By the Court.—StarneEs, J. delivering the opinion. 


The objection taken to the Juror, Everett, seems to have 
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been abandoned by the Counsel for the plaintiff in error,, 
(very properly so, we think,) and therefore, we shall not re- 


mark upon it. 

[1.] The first of the two grounds which were pressed upon 
the attention of the Court, was that a new trial should have 
been granted, because, as was alleged by the plaintiff in error, 
the Jury had been tampered with by James J. Keaton. 

In connection with this, we have considered the objection 
to the admission of the affidavits made by the five Jurors, and 
by Keaton. 

We are not prepared to say, that under the circumstances, 
these affidavits were not proper evidence. But without taking 
them into view, we are of opinion that the showing which was 
undisputed, did not make out the case upon this point, as in- 
sisted on by the plaintiff in error. One only of the witnesses 
for the plaintiff in error deposes as to any effort made by 
Keaton to bribe the Jury. And that he misrepresented or 
was ministaken, is shown, we think, by the other two, who heard 
nothing cf any offer of five hundred dollars to the Jury, if 
they would find the prisoner guilty. It is possible that the 
other might, in good faith, have mistaken or misconstrued 
what he heard Keaton say as to five hundred dollars, and 
finding the prisoner guilty. 

The other two affiants say, that Keaton went under the 
windows of the Court-house, and said to the Jury, “Find him 
guilty, or you will swear to a lie,” &c. and offered to bet five 
hundred dollars to one that they would find him guilty, &e. 
But the affidavits of Swearingen, Jeffries, Miller, and Bell 
contradict and are opposed to these statements. These per- 
sons seem to have been in a better situation to hear and un-- 
derstand what was said by Keaton, than the three witnesses 
already referred to, who were looking out of the jail; and to 
the testimony of these witnesses no exception has been taken. 
According to their statement, no such attempt was made by. 
Keaton to influence the Jury. 
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[2.] The next point is, that the verdict is contrary to, and 
without evidence. 

The testimony of the little boy, in this case, is not entirely 
satisfactory. It is somewhat contradictory, and in it there are 
discrepancies. ‘These, however, to some extent, may be ac- 
counted for by the inexperience of a child, and the sharp fire 
of cross-examination to which he was subjected. Taking the 
whole of his testimony together, there is a character of sim- 
ple truth about its dirty and disagreeable detail, which may 
well have satisfied the Jury as to the main fact, viz: that there 
had been a brutal attempt, on the part of this prisoner, to 
have sexual intercourse with the little sister of the witness. 
And as she was a child of seven years, too young to give her 
consent to the act which was attempted by the prisoner, we 
think that if they were so satisfied, they very properly found 
him guilty. 

Let the judgment be affirmed. 





No. 39.—Henry Jacons, plaintiff in error, vs. Josepu Pov, 
adm’r, &c. defendant in error. 


[1.] A judgment of dismissal, by a Court of Ordinary, discharging an admin- 
istrator, will relieve him from all liability on account of his administra- 
tion, unless such judgment be impeached in that Court, for irregularity, or 
in the Superior Court, for fraud. 

[2.] After the dismissal of an administrator, the Statute of Limitations com- 
mences to run in his favor, as against the claim of a distributee against 
him, the relation of trustee and cestui gue trust having terminated betweer 


them. 


In Eyuity, in Talbot Superior Court. Decision by Judge 
Pexkiys, March Term, 1855. 
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In 1825, Seaborn Jacobs died, owning a small estate, and 
leaving a widow and two infant children. George M. Gul- 
leit became the adin’r, and took possession of the estate. In 
183-, letters dismissory were granted by the Ordinary of Tal- 
bot County, to the administrator. Gullett afterwards died, 
and Joseph Pou was appointed administrator of his estate. T. 
W. Moore was appointed guardian of lienry Jacobs, one of 
the minors, (the mother and one of the children being dead,) 
and as such, filed a bill for account against the administra- 
tor of Gullett. In 1847, Henry Jacobs arrived at age. The 
bill of the guardian continued pending till 1851, and was 
then dismissed. In 1852, (but not within six months after 
the dismissal of the former bill,) Henry Jacobs, in his own 
right, filed a bill against Pou, as administrator, for an ac- 
count, and alleged that the judgment granting letters of dis- 
mission, had been fradulently obtained by the said Gullett,” 
by false representations made by him to the Ordinary, as to 
his having settled up and paid out said estate. 

On the trial of this bill, it was proven by Mrs. McKenzie, 
“that she was very confident that Mr. Gullett never paid 
over any portion of the estate or its proceeds to any person 
during his life-time—only the pittance of interest which he 
paid to the widow; and her reasons were, that Henry Jacobs 
lived with her the most of the time, from his father’s death 
to the death of Gullett, and if there had been any money paid, 
she would have known it.” 

Mrs. McNeal swore: That in 1827 or 1828, George M. 
Gullett said he had $400 in his hands belonging to the heirs 
of Gullett, and gave Mrs. Jacobs a written statement, show- 
ing what was due to the heirs; that Mrs. Jacobs had that 
writing in 1836; that Gullett never paid, so far as she knew, 
but five dollars out of that sum, and that was for the school- 
ing of Henry.” 

The Jury found a verdict for the complainant (some oth- 
er evidence, as to other points, being before them.) On mo- 
tion, the Court granted a new trial, on the ground that the 
verdict was contrary to the evidence and the law. 
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This decision is assigned as error. 
THoMAS and DowNn1n«, for plaintiff in error. 


L. B. Smitnu; B. Hii, for defendant. 


By the Court.—Starnes, J. delivering the opinion. 


Two points present themselves to us, as clearly controlling 
this case. 

[1.] The judgment of dismissal, by the Court of Ordinary, 
in such cases, must operate as a discharge from all liability 
on the part of the administrator, unless the same be impeach- 
-ed in that Court, for irregularity, or in the Superior Court, 
for fraud. The latter course has been adopted in this case; 
and the bill, accordingly, alleges that the dismissal was ob- 
tained by the fraudulent representations of Dr. Gullett, as 
administrator. 

It is necessary that such an allegation should be sustained 
by proof—proof which should consist, not of inference from 
the fact, that payment had not been made, but of some wrong- 
ful act done by the administrator, the effect of which was to 
deceive and impose upon the Court, and thus fraudulently and 
improperly to obtain the judgment of dismissal. But for 
aught that appears in this evidence, it may have been the 
opinion and judgment of the Court, upon some showing in 
good faith made by the administrator, that he had fully set- 
tled. 

Indeed, the proof is only negative. The two ladies who 
are witnesses, say that they never knew of any payment, and 
that Mrs. Jacobs had a memorandum acknowledging an in- 
debtedness, made by Dr. Gullett, as late as the year 1830. 
This may be so, and still Dr. Gullett may have settled with 
the guardian, between the years 1827 and 1831. 

It is proper that the judgment should stand as evidence of 
this, until there is some proof of fraudulent representations 





AMERICUS, JULY TERM, 1855. 349 


Jacobs vs. Pou, adm’r, &. 








made by Dr. Gullett, or other deceit practiced upon the 
Court. It is proper as a rule of security and repose. 

[2.] In the next place, we are of opinion that the Statute 
of Limitations was a good plea in this case. It was shown, 
that the plaintiff in crror was of age, (at the very latest,) in 
March, 1847. From that time, the Statute commenced to run 
against him. It would have been avoided by the suit previ- 
ously commenced, if that bill had progressed to a successful 
issue; but that suit was dismissed in 1851, and another bill 
was not filed until more than six months had elapsed. There 
was, consequently, nothing to obstruct the operation of the 
Statute; and more than four years having elapsed from the 
time when the plaintiff came of age, before the filing of the 
last bill, his remedy upon the account was barred by the Stat- 


ute. 
The only reason which has been given, why this should not 


be so is, that the Statute does not run in favor of a trustee 
against his cestuc gue trust. This principle does not at all 


influence the case before us. ‘This relation between these par- 
ties, was terminated by the dismissal of the administrator ; 
and his possession, from that time, was adverse to the cestuz 
que trust. 

There was evidence, that a payment of five dollars was sub- 
sequently made by Dr. Gullett to Mrs. Jacobs, for the school- 
ing of the plaintiff in error, but there was no evidence that 
this was made by him as a trustee for the plaintiff in error, 
nor could it have the effect of continuing that relation, after 
the judgment of dismissal. 

Judgment affirmed. 
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No. £0.—Sgssions Farrc.oru, plaintiff in error, vs. BeNJA- 
MIN 8S. JorDAN, defendant in error. 


[1.] A deed, in the name of A B, was proved, on the part of the plaintiff, by 
the testimony of the subscribing witnesses. Then the defendant offered 
A Bas a witness to prove the deed a forgery. The plaintiff objected to 
the admission of A B’s testimony, upon the ground that it was “ incompe- 
tent” for the makers “to gainsay what the subscribing witnesses had 
sworn.” The Court over-ruled the objection: J/eld, that the Court did 
right. 

[2.] B makes a deed for a piece of Jand to C, and afterwards makes another 
deed for the same piece of landto T. The younger deed is duly recorded— 
the older not: //e/d, that T, the donee in the younger deed, is not estopped 
from the right to say that B had not conveyed the land to C, the donee in the 
older deed. 


Ejectment, in Dougherty Superior Court. Tried before 
Judge PERKINS, May Term, 1855. 


This was an action brought by plaintiffs in error, against 
defendant in error, for a lot of land, No. 316, in 2ddist. The 
land was drawn by one John H. Baugh, and granted to him 2d 
March, 1836. On 10th January, 1834, Baugh conveyed to 
Carmichael, and this deed was recorded in the proper office, 
24th December, 1836. A regular chain brought the title 
down to plaintiffs. On 21st December, 1837, Baugh con- 
veyed the same land to one Giles Tompkins, and his deed was 
recorded in the proper office, September oth, 1838. <A reg- 
ular chain brought the title down to defendant. All the 
deeds ‘‘contained clauses of warranty, in full.”’ 

On the trial, plaintiff proved by witnesses the hand-writing 
of the witnesses and the maker of the deed from Baugh to 
Carmichael. Defendant offered Baugh’s testimony to show 
that this deed was a forgery. The Court admitted the evi- 
dence, and plaintiff excepted. 

Plaintiff’s Counsel proposed to prove that defendant had 
actual notice of plaiutiff’s title and claim, before he purchased. 
The Court rejected this evidence, and plaintiff excepted. 
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The Court charged the Jury, that if the grant from the 
State had not issued at the time of the conveyance from 
Baugh to Carmichael, they must find for the defendant, un- 
less there was evidence to show that the grant fees had been 
previously paid. ‘To this decision, plaintiff's Counsel ex- 
cepted. 


On these exceptions crror has been assigned. 
E. H. Puart, for plaintiff in error. 


Vason & Davis; SuLiivan, for defendant in error. 


By the Court.—Brnntne, J. delivering the opinion. 


Was it right in the Court to admit Baugl?s testimony ? 

[1.] The admission of this testimony was objected to, on 
only one ground, viz: ‘that it was in evidence that the sub- 
scribing witnesses had an actual existence, they having proved 


the existence of the deed, and the maker was incompetent 
to gainsay what the subscribing witnesses had sworn.” And 
this was not a sufficient ground. (Bushy vs. Greenslate, 1 
Str. 445. Lowe vs. Jolliffe, 1 W. Bl. 365. Jordaine vs. 
Lashbrooke, 7 T. R. 608. 1 Ph. Ev. 48. 1 Green. Ev. 
§384.) 

Was the charge ofthe Court right? 

The charge was, that if the grant from the State had not 
issued at the time of the conveyance to Carmichael, the Jury 
must find for the defendant, unless there was evidence to show 
that the grant fees had been previously paid. 

Instead of being this, the charge should, as the plaintiff in- 
sisted, have been this: that if Baugh executed the deed to 
Carmichael, the act divested Baugh of all legal and equitable 
title to the land; and the subsequent payment of the grant 
fees and issuing of the grant, inured to the benefit of Carmi- 
chael and those holding under him. 

In this case, both parties claimed under the same person, 
Baugh, the drawer of the land; the defendant claiming, by 
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virtue of a younger deed, from Baugh, but one duly recorded, 
and one made after the issuing of the grant to Baugh; the 
plaintiff, by an older deed from Baugh, but one not duly re- 
corded, and one made before the issuing of the grant. 

Now, the charge of the Court was, in effect, that the defen- 
dant, who claimed under the younger deed, was not estopped 
from the right to insist that Baugh, at the time when he made 
the older deed, under which the plaintiff claimed, had no le- 
gal title to the land. And in this charge, we think the Court 
was right. 

The doctrine of estoppel by deed—the doctrine that the 
donee in the younger of two deeds for the same land, made 
by the same donor, is estopped from insisting that the land 
was not, by the older deed, conveyed tothe donee in that deed, 
is in direct conflict with much of the law contained in our 
Registry Acts. In those Acts, is to be found this rule: that a 
younger deed, if duly recorded, is to take precedence of an 
older deed, if not duly recorded. ‘This rule is to be found in 
the earliest of those Acts: that of 1755, and, also, in one of 
the latest of them: that of 1837. (Cobé’s Dig. 159, 175.) 
This rule, as to the cases that fall within it, is in direct con- 
flict with the aforesaid doctrine of estoppel. And what cases 
fall within it? Cases in which the donor of the land owned 
the land at the time when he made the first of the two deeds; 
how much more, then, in cases in which the donor did not, at 
that time, own the land, but had come to own it at the time 
when he made the second deed ? 

[2.] We think it clear, therefore, under these Statutes, 
that an older deed not duly recorded, cannot operate as an 
estoppel upon a younger deed duly recorded. (See Doe vs. 
Roe—decided at Augusta in 1855.) 

In this case, the estoppel, if one existed, would, in order to 
be of any service to the party insisting upon it, have to ope- 
rate not merely as an estoppel proper, i. e. as a thing which 
“stoppeth or closeth up” one’s “ mouth, to allege or plead the 
truth,” (Coke Litt. 352, a.) but as an actual conveyance from 
the donor to the donee, of the interest in the land acquired 
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by the donor, after the making of the deed; for the party 
insisting upon the estoppel, is the plaintiff in the ejectment,. 
and the plaintiff in ejectment cannot recover, unless he shows: 
title in himself; and in this case, the plaintiff cannot show 
title in himself, unless the estoppel be treated as a convey- 
ance, and, as such, be made te convey the title into him; for 
his deed cannot convey the title into him, because that was 
executed before the maker of it had, himself, acquired any. 
legal title to convey. 


Now, speaking for myself, I must say, that I do not see 
how estoppel can be permitted to become a conveyance of 
lands so as to serve as the foundation of an action for the lands, 
in the face of these words of the fourth section of the Statute 
of Frauds: “no action shall be brought,” ‘ whereby to charge 
any person, upon any’’ ‘contract or sale of lands, tenements or 
hereditaments, or any interest in or concerning them,” “ un- 
less the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in writing and 
signed by the party, to be charged therewith, or some other 
person thereunto by him, lawfully authorized.”’ 


Estoppel is a thing that is not in writing; and even sup- 
pose, in this case, that Baugh, at the time when he made the 
first of the two deeds, had verbally said to the donee, in that 
deed, ‘Ihave no title to this land, but I expect to get.a title 
to it before long, and I now agree that this deed, which I 
have made to you, shall be an estoppel upon me, so as to pre- 
vent me, when I do get a title, from saying that the land is 
mine and not yours; and I further agree, that this estoppel 
shall be to you a conveyance to you of that title, as soon as 
I acquire the title.” Is it not most clear, that upon this ver- 
bal agreement or promise of Baugh’s, no action could be 
brought, “whereby, to charge” Baugh? But if the law be 
such, that a person cannot verbally make an agreement so as 
to render himself chargeable in a particular way, can it yet 
be said to be such, that it shall render him chargeable in that 
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very way, without the existence of so much even as a verbal 
agreement on his part, to be chargeable in that way ? 


It is also argued for the plaintiff in error, that even if the 
Court below was right in not telling the Jury that the land 
passed by estoppel from Baugh to Carmichael, the first of 
the two donees; yet, that the Court was wrong in not telling 
them that Baugh, by exeenting the deed to Carmichael, be- 
came a trustee of the land for Carmichael, and those claim- 
ing under him; and that if the deeds from Baugh to Com- 
michael, and from Carmichael to Dennard, were recorded be- 
fore Jordan purchased from Baugh, the record of those deeds 
was notice to Jordon, and he “ purchased, subject to the 
trust: and that, as against him, there was, by these means, 
produced in the plaintiff, “a complete equity.” 

But it is not true, in the first place, that Baugh, by eze- 
euting the deed to Carmichael, i. e. by conveying to Car- 
michael all the interest which, at time of the conveyance, he 
had in the land, became a trustee of the land for Carmichel ? 
To be a trustee for another, one has to have the legal title in 
himself; and this he cannot have in. himself, after he has 
conveyed it to another, as he does, when he conveys to an- 
other all his title. Baugh could not have become a trustee of 
this sort before the grant had been issued to him, if he could 
then. 

And in the second place, the record, which has not been 
recorded in time, is not a legal notification of the existence of 
the deed to those who may, after the registry, take another 
deed. 

The charge of the Court then was, as we think, right up- 
on the facts of the case as they stood when the charge was 
made. 


But-the plaintift complains that the facts of the case should, 
at that time, have been different, and would have been so, had 
not the Court improperly excluded some testimony, viz: the 
testimory of the Faircloths, Joshua and William, offered to 
prove that Jordan and Tompkins had, when they respectively 
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purchased the land, actwal notice of the title of the plaintiff's 
lessors. 

And for this complaint, the plaintiff relies pon the case of 
Neal vs. Kerrs § Hope, (4 Ga. R.161.) 

But that case was upon a money-rule against the Sheriffs ; 
and Courts sitting on such cases, consider themselves to 
be sitting as Courts of Equity; and this Court, in that case, 
enforce what they admit to be only an equitadle title. 
(Jb. 166.) 

But this case is on an action of ejectment—a sort of action 
in which a title, merely equitable, is not of any use. 

Besides, the question, whether under the Registry Acts of 
this State, a younger deed duly recorded, is to be postponed 
to an older deed not duly recorded, but of which the younger 
deed had actual notice, is a question, the solution of which, is 
more appropriate to a Court of Equity; a Court, that, be the 
decision which way it may, has power, on a proper state of 


pleadings, to compel the donee, in either deed, to make such a 
conveyance to the donee in the other, as shall leave it no 
longer doubtful, in which of the two donees is the full title. 


I must say, too, that I cannot regard the case of Neal vs. 
Kerrs & Hope, as to me, a conclusive interpretation of the Re- 
gistry Acts. The Act of 1755, closes its first section in these 
words: “In failure of which, all such as are lawfully and 
regularly registered, as aforesaid, shall be deemed, taken and 
construed to be prior, and shall take place and be recovera- 
ble in law, before any and every deed, conveyance or mort- 
gage, which has not been lawfully registered as above—any 
law, custom or usage to the contrary, notwithstanding.” It 
was not until 1837, that the case of a deed having “notice 
of a prior deed,”’ was made an exception to this general rule, 
which gives a preference to deeds duly registered, over all 
others. Why was the exception put, expressly, in the Act 
of 1837, if it had already, impliedly, existed in similar acts? 
These deeds were both made before the Act of 1837, and 
that Act is not retrdactive. 
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We see no sufficient reason to disturb the decisions of the 
Court below. 





No. 41.—W1L14¥, (a slave) plaintiff in error, vs. THE State 
oF GrorGIA, defendant in error. 


{1.] For the definition of offences committed by slaves and free persons of 
color, recourse must be had to the Penal Code of 1833, and not to the 
Criminal Code of the Common Law. 


Murder, in Muscogee Superior Court. ‘Tried before Judge 
WorRELL, December Term, 1854. 


Bill (a slave) was indicted for the murder of Czesar, another 
slave. The evidence showed that both of them were employ- 
ed about a livery stable in Columbus. Bill was just grown 
and smaller than Cesar, who weighed 188 pounds. Bob, 
another slave, and Cesar, had a scuffle, (the morning of the 
homicide,) and Bill “ devilled”’ Cxsar about Bob’s scratching 
his neck. The latter begged him to let him alone, and then 
got mad. ‘They all went to carry horses to the trough to 
water. Bill had his hand in his pocket on his knife—dared 
Cesar ‘to make a riffle towards him, and he would cut his 
heart out of him.’’ Czesar would not hit him, and then Bill 
said he would give him first lick, and see if Cesar would 
“mash him up.” Bill left his horse, and went round and slap- 
ped Czsar, with his hand, on the shoulder. Caesar showed 
no fight. Bill then stabbed him. This was the substance 
-of the testimony. 

Counsel for defendant requested the Court to charge, 
“That if the Jury should believe that defendant believed that 
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he was without friends amongst the negroes at the stable, and 
that Cesar and the balance of the negroes were associated to 
oppress and harrass him; and if, in this connection, Bill be- 
lieved that # was the intention of Cesar to “mash him up;” 
and if Bill acted on this belief, under these circumstances, 
without malice aforethought, then it was manslaughter and 
not murder.’’ The Court refused so to charge, and defend- 
ant’s Counsel excepted. 

The Court charged the Jury, that the definition of man- 
slaughter, as laid down in the Penal Code of 1833, was ap- 
plicable in the trial of a slave or free person of color. To 
this charge defendant’s Counsel excepted. 

These are the only errors assigned. 


McDovca.p and JAMEs JoHNSON, for plaintiff in error. 


Ransey, representing Sol. Gen. Brown, for defendant in 
error. 


By the Court.—Lumrkw, J. delivering the opinion. 


[1.] A reversal is claimed in this case, upon two grounds 
—1lst. The refusal of the Court to charge as requested; and 
2dly. In reading to the Jury the definitions of murder and 
ananslaughter from the Penal Code of 1833, as the law of the 
case. 

4. Counsel for the prisoner do not manifest much confi- 
dence in the first ground. It was dwelt on but slightly in 
the argument. We award to the able Counsel credit for his 
candor in this matter; a professional virtue for which he de- 
serves commendation, in all of his efforts before this Court. 

The Judge was requested to charge the Jury, that if they 
should believe that the accused felt that he was without 
friends among the negroes at the livery stable, and that Ce- 
sar, the boy slain, and the rest of them, were combined to 
harass and oppress him; and in the prosecution of this hostile 
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or evil intent, it was the design of the deceased “to mash 
Bill up,’’ (to use the cant phrase of the witness,) and that the 
prisoner acted upon this conviction and without malice afore- 
thought, then his offence was manslaughter, and not murder. 

Had the evidence authorized this charge, it would have 
constituted a good defence to the prosecution, at least so far 
as to mitigate the crime from murder to manslaughter; and 
that the state of circumstances assumed to be true, for the 
purposes of the charge, may have existed in point of fact, is 
not improbable. The disparity in the age, size and manhood 
of the parties, make it unlikely that the younger and weaker 
should have commenced the assault in the manner in which 
Bill is represented by the testimony to have done, had there 
not been some lurking cause, not fully developed, goading 
him on. His expression, too, that he had long wanted to 
kill Bill, a damned rogue, and that he would not rest until he 
had done so, manifests some secret grief not disclosed by the 
proof. 

But not one of the facts hypothetically put in the request, 
“are to be found in the record. It is not shown that Bill had 
no friends among the hands at the stable. Neither did it 
appear that they had clubbed together to worry or otherwise 
maltreat him. ‘There is not only the entire absence of all 
such evidence, but, on the contrary, the only teasing seems 
to have been by the defendant. 

Bob and Cesar had had a scuffle, or tussle, as they called it, the 
morning of the day on which the homicide was committed, in 
which Cesar received a scratch on the neck. It bled, and 
Bill jecred him more than once upon the mishap. Indeed, 
the proof establishes, that from the commencement to the fa- 
tal termination of this unfortunate affair, Bill, by words as 
well as by acts, was the aggressor. Conscious that he was 
armed with a deadly weapon, he not only bantered Ceesar for 
a fight, but when he failed to provoke him, to bring on the 
rencontre, Bill stepped up to him, and putting his left hand 
on ‘Cesar’s shoulder, he almost simultaneously, as Cesar 
turned, plunged his knife into his breast. 
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We trust the reality is not so bad as the testimony makes 
it. 

Upon this ground, we are clear that the judgment below 
should be affirmed. 

2. The next and main ground is, whether the definition of 
murder and manslaughter, as contained in the Penal Code of 
1833, is the law by which this slave should have been tried? 

We concur with Counsel, that the Code of 18338, as well 
as those which preceded it, apply to free white citizens, and 
not to slaves, unless such parts thereof as are specially made 
so. Where shall we go, then, to get the definition of offences 
which may be committed in this State by slaves and free per- 
sons of color? None of the Statutes passed, specifying the 
crimes which may be committed by this portion of our popu- 
lation, give any definition of those crimes. Neither the Acts 
of 1811, 1816 or 1821, define the crimes of murder or man- 
slaughter, when committed by a slave or free person of color. 

It is maintained that we must resort to the Common Law 
for this purpose. Wherefore? ‘The Criminal Code of the Com- 
mon Law is no more applicable to slaves than the Penal Code 
of 1833. And our Adopting Statute of 1784, in introducing 
the Criminal Code of the Common Law into this State, was 
never supposed to have extended it to slaves. They were a 
class sw? generis, and have always been so treated by our le- 
gislation. We commenced, in 1770, to make provision for 
slaves, and the Provincial Act of that year is exceedingly 
comprehensive. We have been adding to it ever since. 

It is no doubt true, that both before and since the Adopt- 
ing Statute, we resorted to the Common Law for the defini- 
tion of offences committed by slaves; and this practice con- 
tinued until we adopted a Penal Code of our own. From that 
time, the uniform practice has been, to look to the existing 
Code, for the time being, for our definitions. If the Penal 
Codes have superseded and repealed the Criminal Code of 
the Common Law for our white population, in all respects, it 
has effected the same for the blacks, so far as to change the 
definitions of offences which may be committed by them. 


* 
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Such we believe to be the general understanding through- 
out the State; and no reason occurs to us, founded either in 
law or policy, why a different practice should be established ; 
for we repel the imputation, that our’s is a bloody Code, when 
compared with that of England. We hold the very reverse 
to be true, and hope to vindicate it from this reproach, origi- 
nating in misconception, when some of our recent decisions 
are submitted to the profession and the public. Be this as it 
may, we cannot doubt but that we are correet in the conclu- 
sion at which we have arrived upon this important point. 

In answer to the inquiry, whether or not perjury, forgery, 
counterfeiting, &c. as defined by our Code, may be committed 
by a slave or free person of color, we reply, unquestionably, 
they may be. In the Act of 1816, (Prince, 792,) after enu- 
merating particular offences, will be found this general pro- 
vision: ‘‘All other offences committed by a slave or free per- 
son of color, either against persons or property, or against 
another slave or person of color, shall be punished at the dis- 
cretion of the Court before whom such slave or person of color 
shall be tried; such Court having in view the principles of 
humanity in passing sentence; and in no case shall the same 
extend to life or limb.” 

Suppose a negro had the intelligence to counterfeit bank 
bills—why may he not be punished, under this Jaw, for the 
offence of counterfeiting, as defined in the Code? And so, if 
he commit perjury in testifying against another slave. We 
do not mean to say, that a slave, in Georgia, is capable of 
committing every crime contained in the Code. Most of 
them he may, and be punished, under the discretionary power 
vested in the Inferior Court, by the Act of 1816. 
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No. 42.—Tuomas A. Brannon, plaintiff in error, vs. THE 
CENTRAL Bank, defendant in error. 


[l.] Where a rule nisi had issued against a Sheriff, calling on him to make 
return of his actings and doings upon a fi. fa. which had been placed in 
his hands, znd he makes his return thereto, without objecting that the 
terms of the rule are too uncertain, and issue is joined upon his return, 
which is submitted to a Jury, and a trial had thereon ; still, withcut objec- 
tion from the Sheriff on account of such uncertainty: eld, that after ver- 
dict, an objection on account of such alleged uncertainty, came too late. 

[2.] It seems to be the usual method of procedure, first to require a return 
from the Sheriff of what he has done, when it is desired to move against him 
for supposed failure of duty, in enforcing a process which has been placed 
in his hands; and if he be found in default, he is called upon, then, to 
show cause why he should not be attached for a contempt. Still, if the 
rule nisi, when first taken, be so framed as to notify him, that an attach- 
ment for contempt will be moved against him, if, upon making his return, 
he should be found in default, it would seem that this is a sufficient com- 
pliance with the demands of substantial justice. 

[3.] When there has been an omission to enter a rule nisi against the Sheriff 
upon the minutes, at the time it was taken, the same may be afterwards 


entered nune pro tune. 


Rule, in Muscogee Superior Court. Decision by Judge 
WorrELL, December Term, 1854. 


At November Adjourned Term of Muscogee Superior 
Court, 1849, a rule nisi was taken against Brannon, former 
Sheriff, to show cause why he should not pay over the amount 
due on the case stated, or the rule ‘‘be made absolute, and an 
attachment issue against him, as being in contempt of this: 
Court.” The case was stated as “a fi. fa. in Superior 
Court,” without stating from what county, or the amount 
thereof. At December Term, 1854, a motion was made to 
arrest judgment on this rule nzs?, because of uncertainty, in 
not specifying the county whence the fi. fa. issued, or the 
amount thereof. In the meantime, however, at the June 
Term, 1854, the Sheriff had made return to the rule, issue 
had been joined, and a verdict found in favor of plaintiff. 
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The Court refused to arrest the judgment, and Brannon ex- 
cepted. 

The rule nési never having been entered on the minutes, 
the Court ordered the same entered nune pro tune. ‘To this 
order Brannon excepted. 

The Court, on motion, granted an order absolute, and di- 
rected an attachment to be issued, committing the Sheriff, 
without bail or mainprize, until he purge himself of the con- 
tempt, by paying over the money. To this order Brannon 
excepted. 

On these exceptions error is assigned. 


Jounxson & Sioan, for plaintiff in error. 
Tuomas and Downrne, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] It is alleged, that the Court erred in over-ruling the 
motion to arrest final judgment against the Sheriff, on the 
two grounds—1. Because no rule nis? against him had been 
granted. 2. Because the paper purporting to be such, was 
uncertain and indefinite in its character. 

1. The record before us shows that a rule nzsz had issued. 
Perhaps not in the form which is most commonly adopted; 
but it is a rule calling on the Sheriff to make a return of his 
actings and doings upon the fi. fa. which is stated at the head 
of the rule; and in connection therewith, to show cause why 
he should not be attached for a contempt of Court. 

2. It is true that the rule is not so certain in its terms as 
it might be made. But it seems to have been sufficiently 
certain, to have enabled the Sheriff to make his return there- 
to, without objection from him at the time. Issue was taken: 
with that return by the plaintiff, a trial had thereon before a 
Jury, and verdict rendered without any such objection on the 
part of the Sheriff. After this, such an objection comes too- 
late. And it must be presumed, that if the rule was not at first 
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sufficiently certain for all purposes of notice to the Sheriff, 
it was made so, to his satisfaction, at the trial. 

[2.] It is next insisted, that the Court erred in making the 
rule absolute, and granting an attachment against the Sheriff, 
1. Because the Sheriff should have been notified and required 
to show eause why he should not be punished for contempt, 
before the attachment issued. And to support this position, 
Davis vs. Irwin, (8. Geo. R. 156,) was cited. 

In that case, the error alleged was, that “ after the rule 
was made absolute against the Sheriff, an attachment was 
ordered to issue against him, without first calling on him to 
show cause why the attachment should not issue against him.” 
This is the objection which the Court there says, ‘ was well 
taken.’”’ But here the attachment was not ordered to issue, 
without first calling on the Sheriff to show cause why he 
should not be attached. He was called on by the rule nisz to 
make return of his actings and doings in the premises, and 
also to show cause why he should not be attached for a con- 
tempt. Thus, in effect, he was notified that an attachment 
would be moved against him, if it should appear that he had 
not done his duty, and had not paid what he had collected on 
the fi. fa. 

We believe that it is the usual method of procedure, first, 
to require a return of what the Sheriff has done, when it is 
desired to move against him for supposed failure of duty in 
enforcing a process which has been placed in his hands for 
execution. And if he be found derelict, he is called on to 
show cause why the rule should not be made absolute and he 
should not be attached for a contempt. Still, if he do receive 
notification at the time the rule is first moved against him, 
that an attachment for contempt will be moved against him, 
if he should be found in default, is not the result, in point of 
substantial justice, the same to him ? 

It has been objected that the final rule, in this case, should 
not have been that the Sheriff do pay the money, but that he 
should have been attached for a contempt, if he were found in 


default of duty. 
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One construction of the rule which was taken, may be, that 
it was intended as a punishment for contempt, and that he 
Should be imprisoned until he purged himself of such con- 
tempt, by paying the money found to be due. But that pay- 
ment, itself, may be regarded as having been intended as a 
punishment for the contempt; and hence, the objection cannot 
be sustained. 

[3.] The admission of the entry of the rule nisi upon the 
minutes, nunc pro tune, was in accordance with a well settled 
and judicious practice; and we have no fault to find with it. 

Judgment affirmed. 





No. 48.—Tuomas B. Hancock, plaintiff in error, vs. Cyrus 
Ross, defendant in error. 


_[1.] Where the terms of a special agreement have been performed on one 

"side, and nothing is to be done on the other but to make a money payment, 
such payment may be enforced by indebitatus assumpsit. 

,[2.] Where goode have been supplied under a special agreement, but not in 
conformity thereto, compensation may, nevertheless, be enforced by action 
of general assumpsit, if the defendant has retained and enjoyed the benefit 
of what was actually furnished. 


Assumpsit, &c. in Marion Superior Court. Tried before 
Judge WoORRELL, February Term, 1856. 


This was an action of assumpsit, by Hancock against Ross, 
for the price of a buggy and harness. At the trial, plaintiff 
proposed to prove, by A. D. Chambliss, that “defendant of- 
fered him, as agent for plaintiff, $155 for the buggy and har- 
ness, and witness agreed to take it if he could do no better. 
Afterwards, witness met him and told him he had brought 
him the buggy. Defendant said he had not the money ; wit- 
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ness proposed to wait till Christmas, by paying interest; de- 
fendant said he had no way of giving the note; witness told 
him that he would leave the buggy at his house, and he could 
have the dash-board mended, and when witness came back he 
would take the note and pay for the mending. ‘To this, de- 
fendant agreed.” 

To this testimony, Counsel for defendant objected, on the 
ground, that it disclosed a special contract, and did not sup- 
port the action. The Court sustained the objection, and this 
decision is assigned as error. 


BLANDFORD; OLIVER, for plaintiff in error. 


Pryor, for defendant in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] The rule, that where there is an express contract be- 
tween the parties, they cannot resort to an implied one, is so 
clear, and has prevailed so long, that it is said to have been 
reduced to an axiom of law. 

But it is also very well settled, that where the terms of 
the special agreement have been performed on one side, and 
nothing is to be done on the other but make a money pay- 
ment, such payment may be enforced by indebitatus assump- 
sit. (Cooke vs. Munstone, 1B. & P. 354, B. N. P. 189. 
Alcorne vs. Westerbrooke, 1 Wiis. 117. Bianchi vs. Nash, 
1 M. & W. 545. See, also, notes to Cutter vs. Powell, 2 
Smith's L. C.1. Clarkvs. Fairchild, 22 Wend. 517. Bank 
of Columb. vs. Patterson, T Cranch 299.) 

Let us apply these principles to the case before us. There 
was an express agreement between the parties; and it ap- 
pears, that all that was for the advantage of the defendant, 
which the plaintiff, by his agent, had undertaken to perform, 
was performed by him. ' He agreed to deliver the buggy for 
the price stipulated, and to call afterwards and pay the per- 
son whom the defendant might get to mend the dash-board, 
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and to receive a note for the purchase money. It is true 
that the record does not show that any fpayment was ever 
made by the plaintiff for the mending of the buggy, or that 
he ever called for the note. But it does not appear that this 
was made a condition precedent in the agreement. If the 
plaintiff has not paid for mending the buggy, he is liable - for 
it, and it may be collected from him, and the defendant need 
not necessarily have paid for the same, or have made himself 
liable therefor. If he did not call for the note, no one has 
suffered injury by it but himself; so that these things were 
not conditions precedent to the defendant’s deriving the ad- 
vantage to himself, which was contemplated in the execution 
of the contract. The money payment, therefore, which he 
agreed to make, may be collected from him by this action, 
which is in the nature of an action of assumpsit, and the 
rate of recompense, viz: the price of the buggy which was 
fixed by the special contract, may be looked to as the measure 
of damages; not that the plaintiff can ground his claim, when 
his action is in general assumpsit, upon the special agreement, 
but that such agreement may be taken as evidence of value. 

[2.] There is another reason why this action may be sus- 
tained, notwithstanding the special agreement, and although 
the plaintiff may not have strictly complied with his part of. 
the contract: and that is, that according to this record, the 
defendant appears to have retained the buggy, and enjoyed 
the benefit of the contract to a certain extent, and without 
repudiating it. In such cases, an action of indebitatus as- 
sumpsit will lie, even where there has been a special contract. 
(Farnsworth vs. Garrard, 1 Camp. 88. Park, J. in Read vs. 
Rann. Hayward vs. Leonard, T Pick. 181. Linningdale vs. 
Livingston, 10 Johns. 36.) And see other cases, cited at 2 
Smith's L. Cases, 25. 

Judgment reversed. 
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No. 44.—Davip N. Burxuatrter, plaintiff in error, vs. 
Win.iaM WELLs et al. defendants in error. 


[1.] Where the verdict of the Jury is strongly and decidedly against the 
weight of evidence, a new trial will be granted. 


Motion for new trial, in Marion Superior Court, February 
Term, 1855. Decided by Judge WorrELL. 


This was a claim case. The levy was under a mortgage 
ji. fa. issued on a mortgage made by defendant in fi. fa. to 
William Wells and Burton W. Dowd, dated 2d November, 
1840, and on which was entered, “‘ Recorded in book E, 2d 
February, 1841. B.W. Dowd. Clerk.” The claimants were 
purchasers under younger judgments. The whole issue in 
the case was, whether the mortgage was properly recorded, 
and within time. 

JOHN CAMPBELL’S evidence agreed upon was, that being in- 
formed that there was a defect in the registry of the mortgage, 
he went into the office and examined the record. It was all 
perfect, except the name of the mortgagor did not appear to 
the deed. He thinks Burkhalter knew of the defect before 
fhe purchased. Afterwards, he looked again at the record 
‘and found it complete. He asked Dowd how it happened. 
‘He at first evaded, and then admitted, that he had added the 
{name himself, and said he had a right to do it. 

Wrizy WILLIAMs testified: That he heard Dowd say, that 
in recording the mortgage, he had neglected to put the signa- 
ture; that he afterwards added it, but not within the time 
allowed for the record of the mortgage. 

The original deed of mortgage was lost. 

B. Hitt, testified: That he had seen the original mortgage 
deed, and that it had the same entry of “recorded,” &c. on 
it; that he afterwards examined the registry, and found it 
complete. 

W. C. Down, testified: That he was the son of B. W. 
Dowd, and used to aid him in his office of Clerk; that ac- 
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cording to the best of his recollection, the copy of the mort- 
gage Was correct; that he knew of the recording of the orig- 
nal; he recorded it himself, for his father. It appears to 
witness that there was some error in the subscription of the 
name of B. W. Dowd, Clerk, to the certificate of record; but 
of that he is not positive. The omission, he thinks, was of 
the W, in the name of Burton W. Dowd, Clerk. 

The Jury found a verdict for plaintiffs in fi. fu. A new 
trial was moved, on the ground that the verdict was against 
the evidence and weight of evidence. The Court refused the 
rule, and this is the error assigned. 





BuanprorD; Haut, for plaintiff in error. 


TIAWKINS, representing Cook & Montrort, for defendant 


in error. 
By the Court.—LuMpkty, J. delivering the opinion. 


[1.] If Campbell and Williams are to be believed, and 
no attempt is made to impeach their testimony, then a new 
trial should have been granted in this case, upon the ground, 
that the verdict of the Jury is strongly and decidedly against 
the weight of evidence. 





No. 45.—Jos Turner, plaintiff-in error, vs. JOHN JOINER et 
al. defendants in error. 


[1.] In a proceeding under the sixth section of tue Judiciary Act of 1799, to 
establish a lost Sheriff's deed to property sold under jf. fa. the defendant in 
ji. fa. is a necessary party. 

[2.] The Court in which a lost deed for land is to be established, is the Su- 
perior Court of the county in which the land lies. 
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Kjectment, in Marion Superior Court. Tried before Judge 
WorkELL, February Term, 1855. 


This action was for land on the demise of John Joiner and 
others vs. Job Turner, tenant in possession. On the trial, 
Turner offered in evidence an established copy of a Sheriff’s- 
deed—established by the Superior Court of Marion County 
—the deed being made by Cullen R. Lockett, former Sher- 
iff. The rule nis? was served upon him, and the Court per-: 
mitted the plaintiff below to show that Lockett did not reside 
in Marion County, at the time of the establishment of the 
copy deed. Upon this proof, the Court rejected the estab- 
lished copy; and the admission of evidence to this point, the 
trial of the issue by the Court, and the final rejection of the 
copy deed, are all assigned as errors in this Court. 


Buanprorp & Crawrorp; Mruier & Hatt, for plaintiff 
in error. 


Exay, for defendant in error. 
By the Court.—BEnnN1NG, J. delivering thie opinion. 


What persons ought to be the parties to a rule, for the es- 
tablishment of a lost Sheriff's deed? 

What Court is the Court to entertain the rule ? 

The answer to these two questions will decide this case. 

The latter part of the sixth sectfon of the Judiciary Act of 
1799, is as follows: ‘‘and the said Courts, respectively, shalk 
have power and authority to establish copies of lost papers, 
deeds or other writings, under such rules and precautions 
as are or may have been customary, and according to law and 
equity.” 

The rules and precautions that had been customary, and 
according to law and equity, for affording relief in the case 
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of lost writings, were such as were in use for that purpose in 
Equity. And among those in use in Equity, for that pur- 
pose, as well as for all other purposes, was one, that all per- 
sons interested in the relief prayed for in the bill, should be 
parties to the bill. 

Who, then, are the persons interested in the question, 
whether a Sheriff's deed shall be established or not ? 

Of these persons, he who, as Sheriff, made the deed, is ob- 
viously one. It is clear that he may be affected in various 
ways, by the judgment establishing the deed. 

The defendant in the fi. fa. under which the property was 
sold, is another. It is against him, chiefly, that the deed, 
when established is to operate. 

[Is such a deed necessary to transfer the property to the 
purchaser? It is the property of the defendant in fi. fa. that 
the deed is so to transfer. Is such a deed not necessary to 
the transfer of the property, but yet useful to the purchaser, 
as evidence, to show the property transferred to him? What- 
ever, as evidence, shows the property transferred to the pur- 
chaser, as evidence, also shows it transferred from the defen- 
dant in fi. fa. In these respects, most important respects, 
too, it is the defendant in fi. fa. and not the Sheriff, who has 
the interest that is against the establishment of the deed. 

[1.] In a proceeding in Equity, to obtain relief or protec. 
tion against the consequences of the loss of a Sheriff’s deed, 
the defendant in the fi. fa. whose property the deed would 
transfer or effect, would be a necessary party. Of this, there 
cannot be much doubt. -And if, in such a proceeding, he 
would be a necessary party, then, by the language of the 
sixth section of the Judiciary Act of 1799, he is a necessary 
party to a proceeding under that section, to establish a lost 
Sheriff's deed. , 

This being so, the Sheriff's deed, in this case, was not prop- 
erly established—for Jones, the defendant in the fi. fa. was 
not a party to the rule by which the deed was established. 
For this reason, therefore, the decision of the Court, reject-- 
ing the copy deed, when offered as evidence, was right. 
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In what Court, of what county, is the proceeding for the 
establishment of a lost deed to land to be? In the Superior 
Court of the county in which the land lies. 

The Constitution of the State says, that “The Superior 
Court shall have exclusive jurisdiction,” “ in all cases respect- 
ing titles to land, which shall be tried in the county where 
the land lies.”’ 

A case for establishing a lost deed to land, is a case res- 
pecting the title to land. It is, therefore, a case which, by 
the words of the Constitution, has to be tried in the Superior 
Court of the county in which the land lies. Such a case more 
directly and exclusively respects the title to land, than does 
a case in ejectment; for strictly speaking, an ejectment con- 
-eerns rather the possession of land than title to land. 

[2.] We. think, therefore, that the Superior Court of the 
‘county in which the land lies, is the Court in which a lost 
‘deed to the land is to be established. 

There were some other points in the case, but the decision 
of these two renders it unnecessary to decide them. 





No. 46.—Davip N. Burkua ter, plaintiff in error, vs. Cor- 
py Bun.ock, defendant in error. 


[1.] Appeals are included within the Act of 1818, as to amendments and 
special pleadings. 


Motion, in Marion Superior Court. Decision by Judge 
Worre.l, February Term, 1855. 


Burkhalter recovered a judgment against Bulloch, from 
which Bulloch appealed, paying costs and giving security. 
At'the first term of the appeal, a motion was made to dismiss 
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the same, on the ground that the security was insufilcient; 
and that if ever sufficient, it had become insufficient pending 
the appeal. Issue was joined on these grounds by Bulloch, 
and found against him. Bulloch then proposed to file his af- 
fidavit, that from his poverty he was then unable to pay the 
costs and give the security, in terms of the law. 

The Court admitted this affidavit, and refused to dismiss 
the appeal; and these decisions are assigned as error. 








Bianprorp and 8. Hatt, for plaintiff in error. 


Pryor, for defendant. 


By the Court.—BENNING, J. delivering the opinion. 


In this case, the motion of the appellee, Burkhalter, was to 
-dismiss the appeal on one or the other of two grounds, viz: 
that the suretics of Bullock, the appellant, were insolvent at 
‘the time when the appeal was entered, or that they had be- 
come insolvent since the appeal was entered. “ And there- 
fore,’”’ says the bill of exceptions, ‘said Bullock joined issue 
upon said motion, as to the solvency of said securities, at the 
time said appeal was entered, or as to the solvency or insol- 
vency of said securities, pending said appeal, which issue was 
then and there submitted to a Jury,” “by said Court ;” and 
“the said Jury returned a verdict, finding the issue in favor 
of said Burkhalter.”’ 
Now, what was it that the Jury found? That the sureties 
were insolvent when the appeal was entered, or that, though 
-solvent then, they became insolvent afterwards? It is impos- 
sible to say. 
And, unless this could be known, it is not possible to de- 
‘termine what further ought to be done in the case; for the 
consequences of a finding, either way, on the first alterna- 
tive of the issue, would be different from those of a finding, 
-either way, on the last alternative of the issue. 
We think, therefore, that it was wrong in the Court, to re- 
-ceive this finding; and, therefore, we think that this issue 
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ought to be submitted to another Jury, with instructions to 
find on each alternative of the issue. 

When this shall have been done, should the finding be, that 
the sureties were insolvent at the time when the appeal was 
entered, then, still, we think the appeal is not to be dismissed, 
if the appellant will make affidavit that he is advised, and be- 
lieves that he has a good cause of appeal, and that, owing to 
his poverty, he was unable, at the time of the appeal, to give 
better security than that which he gave. 

And should the finding be, that the sureties became _insol- 
vent after the appeal was entered, neither, then, do we think 
that the appeal is to be dismissed, provided the appellant will 
make affidavit that he is, at the time when he makes the aff- 
davit, advised and believes that he has a good cause of ap- 
peal; and that, owing to his proverty, he is unable to give any 
further security on the appeal, than that which he has al- 
ready given. 

[1.] In the opinion of this Court, the Act of 1818, as to 
amendments, includes appeals. And the first section of that 
Act is in these words: ‘That, in every case where there is 
a good and legal cause of action, plainly and distinctly set 
forth in the petition, and there is, in substance, a copy served 
on the defendant or defendants, or left at their most noto- 
rious place of abode, every other objection shall be, on motion, 
amended without delay or additional costs.” (Codb’s Dig. 
487. See 15 Ga. R. 110.) 

And if an affidavit shall be made by the appellant, in pur- 
‘suance of what has above been indicated, he will have 
brought himself within the Act of 1842, to enable parties to 
appeal without giving security and paying costs. (Cobb’s Dig. 
501.) 

I doubt, myself, whether any objection can be taken to an 
‘appeal, on the ground that the sureties have become insolvent 
since the entering of the appeal. In such a case, the appeal 
is certainly good at first; and does the Statute of Appeals 
require more than that? I doubt it, notwithstanding the 
tule of Court. 
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No. 47.—OssornE Epwarps, plaintiff in error, vs. JAMES 
PERRYMAN, trustee et al. defendants inerror. JAMES PER- 
RYMAN et al. plaintiffs in error, vs. OSBORNE Epwarbs, de- 
fendant in error. 


[1.] If the answer does not not clearly set forth such facts as, displacing the 
whole equity of the bill, require an injunction to be dissolved ; but only 
swear off a portion thereof, the injunction may be dissolved pro tanto. 

[2.] Where a bill in Equity is filed by a trustee, under a deed of settlement, in 
favor of L C E, a married woman, and also, in the name of the latter, by 
prochein ami, against her husband, who is the maker of the deed, she be- 
ing the chief beneficiary under the same, most interested in the disposition 
of the property, and the decree which is sought ; and the suit is dismissed 
by the trustee, without the consent of the wife or her Solicitor : upon mo- 
tion to re-instate the same: J/eld, that L C E had the right to be consulted 
as to the dismissal of the bill, and that no act of the trustee, in dismissing 
the same without her consent, could be suffered to prejudice her rights. 


In Equity, in Marion Superior Court. Decisions by Judge 


WorreELL, February Term, 1855. Consolidated, by consent, 
in the Supreme Court. 


On 12th April, 1854, Osborne Edwards executed a deed of 
trust to James Perryman, conveying certain lands, negroes, 
and three promissory notes—one on H. M. Jeter, one on H. 
K. Lamb, and one on Wm. Yarborough—to hold the same 
for the sole and separate use of the wife of Osborne Edwards 
for life—reserving the management and control of the pro- 
perty, both real and personal,.to Osborne Edwards, by and 
with the consent of his wife, and also the power to sell and re- 
invest inthe same way. Subsequently, Perryman, as trustee, 
and Porter Ingram, as next friend of Mrs. Edwards, filed 
their bill against Osborne Edwards, Henry M. Jeter and oth- 
ers, alleging the execution and contents of this deed, and that 
Edwards was a man of dissolute habits, frequently in a state 
of beastly intoxication, and wholly unfitted for the manage- 
ment of any business, associating with persons of low charac- 
ter, and losing considerable sums by gambling; that he had 
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traded the notes on H. M. Jeter and Lamb, to one Samuel H. 
Crawford and one Davis, with intent to defraud Mrs. Edwards, 
they knowing the existence of the deed, that he made no 
provisions for the support of his wife, and failed tore-invest the 
proceeds of the said notes, and is using and wasting the rents, 
issues and profits of all the property, real and personal. Mrs. 
Crawford, in this bill, alleged that she withdrew her consent 
to the said Osborne’s continuing to manage and control this 
property, and required him to turn it over to her trustee. 
The prayer was for a receiver, and that Edwards be decreed 
to deliver up all of said property into the receiver’s hands. 
Also, for an injunction, restraining Crawford and Davis from 
trading or collecting the notes purchased by them, and re- 
straining the makers of the notes from paying the same. All 
of which was granted. 

Edwards, by his answer, admitted the making of the deed, 
but set up that it was procured from him fraudulently, when 
he was intoxicated ; admitted excessive drinking, but attributed 
it to the abandonment of his wife ; admitted gaming for cigars, 
cider and spirituous liquors, but denied gaming to any con- 
siderable amount. As to the note on Jeter, he stated he had 
placed it in the hands of Messrs. Blandford & Crawford, 
Attorneys, tocollect and pay over, from the proceeds thereof, 
enough to satisfy a note to Sam’] Crawford, due by Edwards, 
before the making of the pretended deed. The alleged sale 
of the note to Davis was denied. He admitted that he had 
not paid anything towards the support of Mrs. Edwards, but 
alleged that he never had been applied to for any amount for 
that purpose. 

The answers of Crawford and Davis agreed with Edwards, 
as to the facts within their knowledge. 

On motion of Counsel for Crawford, on the coming in of 
his answer, the Court ordered the injunction dissolved, so far 
as it restrained Crawford and his Attorneys from collecting: 
the note on Jeter. This is the decision to which the com- 
plainants excepted. 

During the vacation, James Perryman, the trustee, ordered 
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the Clerk to dismiss this bill, and it was so entered on the 
docket by the Clerk. At the February Term, the Counsel 
for Mrs. Edwards and her next friend, moved a rule nisz for 
defendants to show cause why the bill should not be re-instated, 
on the ground that Perryman was a dry trustee, and Mrs. Ed- 
wards, the true beneficiary and party; and that she had 
neither consented to or known of his action in this matter. 
The defendants responded, that Perryman had agreed with 
Edwards, that if Edwards would turn over to him the notes 
for hire and rent, he would dismiss the bill; that he did de- 
liver the notes as agreed on, and Perryman dismissed the bill; 
and that this was a full and complete settlement of the case. 

On the hearing, it appeared that Mrs. Edwards employed 


2? 


the Counsel to file the bill, the trustee declining to doso ; and 
that he was merely a nominal party. The Court re-instated 
the case, and to this decision Edwards excepted. 

The errors assigned by each party, were heard together. 


Buanprorp & CrAwrorD, for Edwards. 
OLIvER ; HA, for Perryman et al. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The order of the Court below, dissolving the injunc- 
tion as to Crawford, on the ground that the equity of the bill 
was sworn off, was too general. We think it right that the 
injunction should have been dissolved, (according to the case 
made by the answer,) to the extent of the debts of Edwards, 
shown to have been in existence at the date of the deed exe- 
cuted by him. And that the Court should have modified his 
order so that Crawford might have proceeded .to collect the 
note in his hands, if he chose to take the risk of this, with 
the bill pending, and have paid such debts, holding the bal 
ance subject to further decree. But the answer does not 
show whether or not these debts would have absorbed the 
fund in question. If they would not, it 4s proper that the 
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balance of the note in Crawford’s hands, after these debts 
were paid, should be held, by him subject to be paid over to 
the purposes of the trust. The Chancellor should have given 
the case direction accordingly. To the extent indicated, 
therefore, we reverse the judgment dissolving the injunction. 

[2.] This record shows that the bill was filed “at the in- 
stance and request of Mrs. Edwards, and for the protection 
of her rights in the property ;’’ that the Counsel who filed 
the same was employed by Mr. Perryman, the latter stating 
that he did so for the benefit of Mrs. Edwards; that she was 
to pay the fee, &c. and that it was dismissed in vacation by 
Perryman, without the knowledge or consent of Mrs. Ed- 
wards or her said Counsel, and against her wishes. The record 
further shows, that Mrs. Edwards was the person chiefly in- 
terested as complainant in the suit, and who would be most 
affected by a disposition of the property sued for. 

The deed had conveyed the property for the sole and sep- 
arate use and benefit of Mrs. Edwards during her life, her 
husband being allowed the management and control thereof, 
with her consent, the issue and proceeds to be applied to their 
joint support—the surplus to be applied by the husband, as 
trustee, to the purchase of other property, with consent of 
the wife, and with power in the husband, with consent of the 
wife, to change the property. And the right of survivorship 
was secured to the husband and wife, respectively. Provis- 
ion was also made, by the deed, for a change of the trustee, 
by the joint action of the husband and wife, at their pleasure. 

Now the bill, in the name of the trustee, Perryman, and of 
Mrs. Edwards, by prochein ami, sets forth the waste of the’ 
property by Edwards, the husband, declares his incapacity, 
by reason of bad habits, to manage the same properly, and 
prays that it may be taken from him and placed in the hands 
of a receiver, or of the trustee, Perryman, until the further 
decree of the Court; and that such receiver or trustee should 
be required to give bond and security that he would faithfully 
execute the trust. 
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Its purpose has not been served, therefore, by the delivery 
up of the property to the trustee, as has been argued. That 
trustee, himself, should be required, if he is to retain posses- 
sion of the same, to give security for its faithful management, 
according to the prayer of the bill, and a decree may be 
needed to adjust the rights of the parties under this change 
of circumstances. Edwards, the husband, by the deed, was 
allowed the management of the property, the right to invest 
any surplus thereof, and to change any portion of the invest- 
ment, with the consent of the wife. Now that the property 
is taken from him, who is to execute these provisions of the 
deed? How can this power be transferred to the trustee, 
without a decree to this effect? 

It is plain that all this can be determined and settled only 
by a decree of the Chancellor. And therefore, the purposes 
of the bill have not been served. If not, as Mrs. Edwards is 
the chief beneficiary under the deed—is the person most in- 
terested in the disposition of the property, and in the decree 
to be made, she had the right to be consulted as to the dis- 
missal of the bill, and she and her Solicitor should have had 
an influence in giving direction toit. Noact of the trustee should 
be allowed to prejudice her rights. (Batts vs. Strutt, 1 Hare, 
146. Parker vs. White, 11 Ves. 226. Hillon Tr. 316, 317.) 

It only remains to add, that what has been said authorizes 
the conclusion, that the bill was properly re-instated in the 
Court below. 





No. 48.—Isaac Harrand another, adm’rs, plaintiffs in error, 
vs. SAMUEL Honty and another, defendants in error. 


[1.] Under the Act of 1847, to simplify pleadings, an action was brought on 


a note which had been due more than six years, but which had on it, se- 
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veral credits; and among them, a credit made within six years, next before 
the commencement of the suit, but not within six years, next after the 
making of any other of the credits, or within six years, next after the ma- 
turity of the note: J/e/d, that the action might weil be brought under the 
Act. 


Suit on note, in Marion Superior Court. Tried before Judge 
WornE.L, February Term, 1855. 


This was an action brought under the Act of 1847, “ to sim- 
plify and curtail pleadings at law.” It was upon a note for 
$233 33, dated July 12th, 1838, and due 25th December next 
thereafter. There were, on the note, several receipts, dated, 
respectively, 2d February, 1839, May 7th, 1839, June 4th, 
1839, January 13th, 1840, and February 5th, 1853. 

The Court below decided that the plaintiffs could not re- 
cover in this form of action, upon this note; and this is the 
error assigned in this case. 

Another point was made but not decided in this Court. 


BLANDFOoRD; Hatt, for plaintiff in error. 


SmitH & Pou; B. Hit, for defendant in error. 
By the Court.—BrEnnin@, J. delivering the opinion. 


[1.] The action in this case, was in the form authorized by the 
third section of the Act of 1847, “to simplify and curtail 
pleadings at law’’—a section which is in these words: “The 
form of an action to recover money on a note, bill, bond, re- 
ceipt, or written promise of any description, by adding a copy 
of which, with the endorsers names (if any) and credits, 
shall be appended,”’ &c. “may be as follows, to wit :’’ (the 
form adopted in this case.) 

One of the credits on the note was dated in 1853; a date 
which was within less than six years, next before the com- 
mencement of the suit, but not within six years, next after 
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any one of the other credits, or next after the maturity of 
the note. 

This credit was in the following words: ‘“‘ Received on the 
within note, fifty dollars, February 5th, 1853.” 

The Court below dismissed the action, considering it not 
to have been authorized by the Statute. 

Was that decision right ? 

The words, “written promise of any description,” which 
are employed in the Statute, include writings in which there 
is a promise understood, as well as writings in which there is 
a promise expressed. Unless the words do this, they do not 
include any indorsement ; for, in general, no indorsement con- 
tains more than an understood promise. And it is certain, 
that it was not the intention to exclude, altogether, from the 
Statute, understood promises; for the Statute mentions bills 
and receipts, by name, and these are but the signs of under- 
stood promises. 

Taking, then, these words in the Statute, to extend to 
writings in which the promise, although not expressed, is un- 
derstood, is the credit aforesaid such a writing ? 

That credit was, it is to be presumed, as the case stands, 
entered with the assent of the maker of the note. The mo- 
tion of the defendant, to dismiss the case for insufficiency in 
the declaration, admitted the truth of the statements contain- 
-ed in the declaration. ~ And among those statements was that 
of this credit. 

But if the credit was entered with the assent of the maker 
.of the note, the credit is a writing from which is to be implied 
a@ promise, on the part of the maker, to pay the balance due 
on the note. That this is true, has been determined by a 
vast number of decisions. 

It seems, then, that this credit is within the Statute—within 
the reason and spirit of the Statute. 

It is, also, in form, it may be remarked, within the very 
words of the Statute: for it is, in form, areceipt; and receipts 
make one of the classes of writings enumerated by name, in 


the Statute. 
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The action, therefore, in this form, might well be brought 
under the Statute. 

And in this conclusion, there is nothing at variance with 
the decision in Van Buren vs. Webster, (12 Ga. R.) for in 
that case there was no writing at all. The promise relied on, 
‘was a verbal one. 

These, I think, are the reasons which lead a majority of 
the Court to conclude that this action was well brought in the 
form authorized by the Act of 1847, and, therefore, that it 
should not have been dismissed by the Court below. 

I, too, come to the same conclusion, but for different rea- 
sons. In my opinion, it is the old promise, and not the new, 
which, in cases of this kind, has to be the foundation for the 
suit. If there is one single English decision in favor of the 
position, that the new promise can, in such cases, be the cause 
of action, I have never seen it. If there is a single English 
form, in any book of forms of pleading for a suit on a new 
promise, as the cause of action, I have never seen it. In 
Hyleing vs. Hastings, (1 Ld. Ray. 389, 421,) it is said, that 
“ Holt C. J. reported to the King’s Bench, that he had put 
this case to all the Judges of England, (except Lechmere) as- 
sembled at Serjeant’s Inn, and that they were all of opinion, 
that this conditional promise had brought the case out of the 
Statute of Limitations; and that a general indcbitatus as- 
sumpsit might well be maintained, because the defendant has 
waived the benefit of the Statute.” 

The decision is, that the promise had brought the case out 
of the Statute ; the reason of the decision is, that the defend- 
ant, by the promise, had waived the benefit of the Statute. 

This decision is a good exponent of what was the law of 
England, on this question, at the era of our Revolution, and 
for nearly a century before. And whatever was the law of 
England, at that era, became, by adoption, the law of Geor- 
gia. 

The question, whether it is the old promise or the new, that 
shall be the cause of action, is, it seems to me, a question about 
means, not ends. Whichever it be that is to be the cause of 
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action, the cases which will be saved or not saved from the 
operation of the Statute of Limitations, will be the very 
same. 

This being so, the ends, I think, will be better attained by 
letting the old promise remain the cause of action, than they 
will be by making the new the cause of action. 

If the new promise be made the cause of action, there may 
happen cases in which the rule will not work well, if it will 
work at all. 

For example, what would be the period of limitation for an 
action, the cause of which was a new promise to pay a bar- 
red promissory note, or a barred draft? Six years, or four? 
Or for an action, the cause of which was a new promise to pay 
a barred bond—twenty years, or four ? 

In the case of a new promise to pay a barred debt, secured 
by note, draft or bond, and the death of the promissor before 
performance of the promise, what. would be the rank of the 
debt against the dead man’s estate—the rank of a bond debt, 
or that of an open account ? 

In the case of a new promise to pay a barred negotiable 
instrument, and of the transfer of the instrument after the 
making of the new promise, what would be the transferee’s 
cause of action? Not the old promise; for the rule says, it is 
the new promise, and not the old, that must be the cause of 
action. Not the new promise, because that it is a promise 
which was not made to the transferee ; and besides, is such a 
promise as is not negotiable. 

The rule, over and above. the difficulty it would have with 
these cases, and perhaps others which do not occur to me, 
would raise a grave question of strict law—the question, 
whether a new promise, without a new consideration, can 
bind ; the question whether, if the old promise is not sufficient 
to support an action, it can be sufficient to support a new 
promise which is to support an action? 

In short, I see not as much as one reason for the introduc- 
tion of this new rule, and I think I see several reasons against 
its introduction. 
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Adhering, as I do, to the opinion, that it is the old promise 
and not the new which, in this case, ought to be considered 
the cause of action, I have no difficulty in agreeing with the 
majority of the Court in the judgment which they think 
ought to be pronounced in the case. That judgment is, that 
it was error in the Court below to regard the action as not 
having been authorized by the said Act of 1847; and for that 
reason, to dismiss the action. 

This being the judgment of this Court, it becomes unneces- 
sary to decide the other questions in the case. 





No. 49.—Davip IH. Wricut, plaintiff in error, vs. THz StaTE 
uF GEORGIA, defendant in error. 


[1.] The absence of Counsel, as a ground of continuanee, is not favored by 
the Courts; especially where there is associate Counsel of acknowledged 
ability. 

[2.] To continue a case, on account of the absence of Counsel, the affida- 
vit should state that dcponent expects to procure his services at the next 
term. 

[3.] Popular excitement is no ground for postponing a cause, after one term 
of the Court has intervened since the crime was committed; neither does 
the subsequent renewal of the excitement, by newspaper agitation, pro- 
duced by the escape and re-capture of the defendant, entitle him to further 
indulgence on this account; it being against public policy to allow a 
party to take advantage of his own misconduct. 

[4.] To continue a cause, on account of the absence of a witness, it must 
affirmatively appear that he has been subpcenaed ; information, as to the 
fact, will not suffice, unless it be verified. 

[5.] The mere formation .and expression of an opinion, does not necessarily 
disqualify a Juror ; it should be deliberate, fixed and abiding. 

[6.] In an indictment for killing a D. Sheriff, the official character of the 
party slain need not be alleged. 

[7.] If a charge is requested of the Court, and given by reading the law 
from the reports of this Court upon the point, it is the duty of the Counsel 
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to suggest that the law, as read, does not cover the whole ground; other- 
wise, a reversal cannot be claimed for the omission. 


[8.] Professional ethics and courtesy. 


[9.] The judgment will not he arrested in a criminal case, because the in- 
dictment was not formally read to the Jury, nor submitted to the opposite 
Counsel. The objection going to the arrest of the judgment, and not affect- 
ing the real merits of the offence, charged in the indictment, comes too 
late after verdict. 


Murder, in Muscogee Superior Court. ‘Tried before Judge 
Worre LL, at January Term, 1855. 


David H. Wright was indicted at June Term, 1854, for the 
murder of Alexander M. Robinson, alleged to have occurred 
in February, 1854. At June Term, 1854, a copy of the 
indictment and list of witnesses was waived. At January 
Term, 1855, when called for trial, Wright moved a continu- 
ance upon thefollowing showing : 


THE : TATE \ Indictment for Murder, in Muscogee 


DAVID WRIGHT. J Superior Court. 

And now, at this term, comes the defendant, in his own 
proper person, in open Court, and asks the continuance of 
said case; and for causes of continuance, states, on oath— 

That Walter T. Colquitt, Esq. is his original and leading 
Counsel in said case; that since he has been accused of said 
offence, and during all the period of his confinement in jail, 
he is the only one of his Counsel with whom he has person- 
ally conferred in the preparation of his defence, and with 
whom he has fully and freely communicated in relation there- 
to; that for the employment of his Counsel he is indebted to 
the kindness of his father; and that said Walter T. Colquitt 
was his first and leading choice, and the Counsel upon whom 
he mainly relied, and with whom he has mainly conferred. 
And defendant saith, that he feels both unwilling and un- 
ready to go to trial, without his aid and assistance; and that 
he is informed, and believes, he is unable, from serious indis- 
position, to render him such aid and assistance. 
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And as a further ground for continuance, deponent states 
that he cannot go safely to trial in the present excited state 
of the public mind against him ; that acting upon the love of 
liberty, which he presumes common to all, he escaped from 
his long and tedious confinement in jail; and that individu- 
als, aided by the public press, have used the occasion of his 
re-capture and return to jail, occurring on the 50th ult. and 
during the present term of this Court, to throw out the most 
exaggerated statements.concerning him; and thus, so to in- 
fluence public prejudice against him, as to create, he appre- 
hends, the too general desire and hope that he has been re- 
manded to jail, there to remain until he is taken thence by 
the sentence of the Court, and to prevent him from obtain- 
ing, at the present term, a fair and impartial Jury. And 
this deponent saith, that his application for a continuance of 
the case on these grounds, is not made for delay, but to ac- 
complish for himself a fair and impartial trial, and to be aided 
therein by the Counsel of his choice; that he hopes, by an- 
other term of the Court, that the health of the said W. T. 
Colquitt will be restored, and such aid rendered him; and 
that by another term, the public excitement and prejudice 
against him now so industriously created, will have abated,. 
and that he will be able to select a Jury, uninfluenced and 
unaffected thereby. 

And deponent further saith: Christopher Finley is a 
material witness for him, and that he is informed and 
believes, that he has been subpcenaed, and resides in the Coun- 
ty of Bibb, and is not absent, by his leave, consent or pro- 
curement. 

That he expects to prove by said Finley, that he was in 
company with this deponent on the night of the alleged shoot- 
ing, and that he, this deponent, had no pistols or other fire- 
arms; and that the pistol or pistols said to have been found 
near where he was arrested, were not the pistols of this de! 
ponent; and that he, the deponent, did not have the same in 
his possession on the night of the shooting; and he further 
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expects to prove by said Finley, that he (Finley) was near by 
when Robinson was shot, and that there was but one pistol 
fired on the side walk in front of the Pleasant Hour, where 
said shooting of Robinson occurred. 

Deponent saith, that this affidavit is not made for delay, 
but to enable him to procure the evidence of the said Finley, 
which he hopes and expects to do at the next term of the 
Court. DAVID H. WRIGHT. 

Sworn to and subscribed in open Court, this 9th Jan. 1855. 
Davin J. Barber, Clk. 


The Court over-ruled and denied the motion; to which rul- 
ing and decision, the said defendant, by his Counsel, then 
and there excepted. 

A Jury was impannelled, and the Sol. Gen. pro. tem. 
James N. Ramsey, submitted the cause to the Jury, by an 
opening speech explanatory of the nature and importance 
thereof, but without submitting the bill of indictment against 
defendant to the Jury, by reading the same, or tendering the 
same to his Counsel. 

During the impannelling of the Jury in the case, one Jen- 
kins Lowe was called as a Juror, and being put upon his 
voire dire, in answer to the usual question, rendered himself 
competent. ‘The prisoner demanded the examination of the 
Juror before triors, which was granted, and before the triors 
the Juror announceil, “that he had formed and expressed an 
opinion from rumor and report, but that such opinion was not 
fixed and decided ; that he-had said, if what he had heard 
should be proved to be true, the prisoner ought to be hung; 
that he had heard the prisoner shot down deceased in the 
street, when he went to arrest him, without provocation;” 
thereupon, the Court charged the triors, “ that the mere forma- 
tion of an opinion did not disqualify a Juror, but that such 
opinion must be both formed and expressed, and must be fixed 
and decided ; and that if not so fixed and decided, it did not 
disqualify him.” 

To this charge the defendant excepted. 
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During the impannelling the Jury, very many of the Ju- 
rors called were put before triors; and the Ccurt, in all sueh 
cases, charged the triors, as the law, that the mere formation 
of an opinion did not disqualify a Juror; but that it must be 
both formed and expressed, and fixed and decided, to amount 
to a disqualification ; and to each and every of such charges 
defendant excepted. 

During the progress of said trial and the teking of the evi- 
dence therein, it was proposed to prove the deceased, at the 
time of said killing, was the Deputy Sheriff of said County of 
Muscogee, and had a warrant against the defendant, and to 
give in evidence said warrant. To all and every part of 
which evidence, and to the admissibility of said warrant in 
evidence, the defendant, by his Counsel, objected ; which ob- 
jection was ever-ruled, and defendant excepted. 

The Counsel for the prisoner asked the: Court to charge 
the Jury, that they were the judges of the law as well as of 
the facts in criminal cases. 

In answer to this application, the Court replied, “that he 
would, if not objected to, read what the Supreme Court had 
said upon that subject, which was as plain as any thing he 
could say.” And therefore, no objection being made, the 
Court read from the case of Z'he State vs. Holder, (5 Ga. R. 
445,) the following words—giving no other or further charge 
in answer to said application: ‘‘ We only say, that it is the 
right and duty of the Court to declare the law in criminal 
cases, as well as in civil; and that it is, at the same time, the 
right of the Jury to judge of the law as well as of the facts 
in criminal cases.” ‘To which refusal to charge and charge 
given, defendant excepted. 


Objection was.made to the verdict being received, on the 
ground that the indictment had not been read t< tho Jury ut 
submitted to the Counsel. The Court over-ruled the objee- 
tion, and defendant excepted. 

On these several exceptions, error has been assigned. 
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WELLEORN and H. Hott, for plaintiff. 






McDovucatp & Ramszgy, for defendant. 









By the Court.—LumMpk1y, J. delivering the opinion. 


[1.] The first error complained of in this case is, that the 
‘Court over-ruled the motion for the continuance of the cause. 
The application was based upon three grounds—I1st. The ab- 
sence of the late Judge Colquitt, one of the prisoner’s Coun- 
sel. 2dly. The excitement of the public mind which would 
not admit of an impartial trial; and 3dly. The non-atten- 
dance of the witness, Finley. 

Was the showing sufficient to entitle the defendant to a 
postponement of his trial ? 

[2.] As it respects the absence of Counsel, upon whom the 
prisoner, as he alleges, mainly relied for his successful de- 
fence, on account of his great powers as a criminal advocate, 
the showing is defective in this: Mr. Wright fails to state, 
and for the reason, no doubt, that he could not conscientiously, 
that he expected to have the benefit of his services at the next 
term of the Court. He did swear that he hoped he would 
recover, so that he might have his aid. So we all did. But 
it was hoping against hope, from the known character of his 
disease. The absence of Counsel, when resisted, is a ground 
of continuance not favored by the Courts; and especially as 
in this case, when the accused was defended by two of the 
most distinguished members of the bar. Had Judge Colquitt 
been taken suddenly ill, leaving no time or opportunity for 
his place to be supplied by others, the case would have been 
different. 

[3.] As to the excited state of the public feeling, it will be re- 
membered that the true bill was found against the defendant 
in June. He was then arraigned, and waived a copy of the 
indictment and list of witnesses. The killing had taken place 
the February before. And when put upon his trial in Janua- 
ry, 1855, he asks a continuance, not so much on account of 
the excitement resulting from the offence with which he was 
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charged, but because of the newspaper agitation of the sub- 
ject, occasioned by his subsequent escape and re-capture; and 
he assigns, as an apology for this last act, his love of life and 
liberty. 

While we readily concede that this was a very natural step 
on his part, we apprehend, it would be a most dangerous doc- 
trine to establish, that a party should invoke his own miscon- 
duct and the consequences necessarily resulting therefrom, 
as a reason for the indulgence which he seeks. Popular ex- 
citement has never been made the ground for a continuance, 
except at the first term; and that, too, when the crime had 
been but recently perpetrated. Here, there would have been 
a sufficient cooling time between February, 1854, and Janua- 
ry of the next year, eleven months; and all that transpired 
within that interval, being the legitimate fruits of the de- 
fendant’s own doings, it cannot be sanctioned by the Court 
as a proper excuse for postponing the trial. 

[4.] In addition to other objections which might be stated, 
there is one fatal omission as to the witness, Christopher 
Finley. He resided in a few hours’ travel of Columbus. The 
defendant had the most ample time and opportunity to have 
subpeenaed him. He swears that he was informed and be- 
lieved that this was done ; but he should have proven the fact, 
this being the second term of the Court after the true bill 
was found. If true in point of fact, it would have been so 
easy to make it appear. The ends of justice could hardly be 
subserved, by continuing a cause upon sucha statement. He 
not only came short of proving that the witness was subpce- 
naed, but he made no application to the Court for compulsory 
process to compel his attendance, and a suspension of the 
trial until this could be done. This witness, as the record 
discloses, saw the homicide committed. One may well doubt, 
under the circumstances, whether the attendance of Mr. Fin- 
ley was desired or desirable. 

Upon none of these grounds then, nor upon all of them 
taken together, can we say that the Court below, flagrantly 
abused its discretion in refusing to delay this cause. 
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[5.] The second error assigned is, the charge of the Court 
to the triors, in relation to the competency of Jenkins Lowe 
-as a Juror; and in causing the said Lowe to be put upon the 
prisoner as a competent Juror. 

The point of this exception is, that the Court charged the 
triors that the mere formation of an opinion did not disqualify 
a Juror, but that the opinion must be both formed and ex- 
pressed ; and must be fixed and decided; and that if not so 
fixed and decided, it did not disqualify. 


Lowe stated, upon his examination before the triors, that he 
had formed and expressed an opinion from rumor and report; 
but that it was not fixed and decided; that he had said that 
if what he had heard should prove true, that the prisoner 
‘ought to be hung; that he had heard that the prisoner shot 
down the deceased in the street, when he went to arrest him, 
without provocation. 

We concede that the Court was not altogether so happy, 
perhaps, in the instruction given to the triors. The Juror 
had, upon his votre dire, rendered himself competent by an- 
swering both of the Statutory questions in the negative. The 
prisoner still apprehending that he might not be indifferent, 
demanded triors, as he had a right to do. And the Court 
‘Should have told the triors, that the issue submitted to them 
was, whether or not the Juror was undecided. The Court 
might then have furnished them with such tests as the law 
supplies, to ascertain the fact submitted for their finding. 


Still, was the charge illegal? We hold that it was not, 
‘even as understood by the learned and able Counsel who have 
argued this cause. Their complaint is, that the Court was 
wrong in instructing the triors that the mere formation of an 
opinion, was not sufficient to disqualify a Juror; but we main- 
tain that the Court was right, and the presiding Judge might 
have gone further, and have charged them that the mere for- 
Mmation and expression of an opinion, does not, necessarily, 
render a Juror incompetent; that it depends upon the char- 
acter of the opinion, and not. upon the formation and expres} 





AMERICUS, JULY TERM, 1855. 391 


Wright vs. The State. 








sion ofit. Mr. Lowe had both formed and expressed an opin- 
ion unfavorable to the defendant; and yet, Mr. Lowe, ac- 
cording to the adjudications, was a good Juror. 

We apprehend, however, the Court meant to say, that neith- 
er the formation nor expression of an opinion, would exclude 
a Juror, unless it was settled and abiding. No other decision 
would have applied to the circumstances of Mr. Lowe’s case. 
To have charged that the mere formation of a fixed opinion 
would disqualify, would have been a mere abstraction as to 
Mr. Lowe, who had both formed and expressed. He did not 
stand in the category of one who had formed an opinion only, 
whether that opinion was irrevokable or evanescent. 

The next complaint is similar to this, namely: That in im- 
pannelling the Jury, many of them were put upon triors,. 
when the Court repeated the same instructions. 

We will not reiterate what we have already said. If every 
other Juror was in the predicament of Mr. Lowe, the charge 
was an abstraction, as understood and argued by Counsel ;. 
and it does not appear, affirmatively, that they were not. 
Be this as it may, the Court enunciated no false doctrine, and 
if Counsel desired a charge more full and definite, it was 
their duty to have called the attention of the Court to the 
point. They should have called upon the Court to say to the 
triors, that the mere formation of an opinion, provided that 
opinion was fixed and continuing, was a disqualification. No. 
such charge was requested ; none to the contrary of that was 
given, and if given, was not applicable, certainly, to the case 
of Jenkins Lowe, the only Juror, concerning the exact state 
of whose mind we have any information. 

[6.] The next exception is, that the Court erred in admit- 
ting all the evidence which went to prove the official charac- 
ter of the deceased; and his having in his possession a war- 
rant at the time of the killing. Having decided this point 
adversely to the plaintiff in error, in Boyd’s case at Columbus. 
in January last, and being well satisfied that the official 
character of the party killed, need not be set out in the in- 
dictment, we affirm the judgment of the Circuit Court, upon 
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this ground. The fact that Robinson acted as D. Sheriff, and 
by virtue of warrants placed in his hands, with which to ar- 
rest Wright, constitute a part of the proof in the case, and 
need not be alleged in the indictment. He placed his hands 
upon Wright, saying, “I arrest you.’’ This would be a tres- 
pass on the part of Robinson, but for his authority; and 
hence, tke reason for showing that he acted officially as the 
agent of the law. 

[7.] The next assignment is, the refusal of the Court, when 
asked by Counsel for the prisoner, to charge the Jury, that 
they were the judges of the law,as well as the fact in crimi- 
nal cases. 

It will be seen, by reference to the statement of facts, that 
instead of giving the charge directly, the Judge proposed toread 
to the Jury, “if agreeable,”’ what this Court said upon that sub- 
ject. No objection being made, His Honor read a paragraph 
from the case of Holder against T'he State, (5 Ga. Rep. 448,) 
to this effect: “that it is the right and duty of the Court to 
declare the law in criminal cases, as well as in civil; and that 
it is, at the same time, the right of the Jury to judge of the 
law as well as of the facts, in criminal cases.” 

Was not this instruction commensurate with the charge 
asked? Could the Jury entertain any doubt as to their duty, 
resulting as it did, necessarily, from their right? Did it not 
put both the right and duty of the Jury, in criminal cases, 
upon the same footing as to the law upon which they stood, 
as to the facts? 

And here, again, we recur to a position taken by this 
Court at Columbus, and which we shall enforce with increas- 
ing stringency in the trial of causes. When prisoners had 
scarcely any rights, and were deprived of the benefit of ap- 
pearing by Counsel, it might do to talk of their standing 
upon all their rights, what few they had. At least, this ex- 
pression had some significance then. But it has lost it at 
this day. ‘Their rights are ample. And with this new state 
of facts, have sprung up corresponding duties. Why this ap- 
pearance, by Counsel, a right long denied by our British an- 
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cestry, but guaranteed by the Constitution? It is partly to 
aid the Court in the ascertainment and application of the law. 
No bench is sufficient, of itself, for these things, however pro- 
found its learning, or admirable its wisdom. The object of 
appearance by Counsel, is not to carry the case, by manage- 
ment, right or wrong, against the law and against the evi- 
dence; but to see that the laws of the land are correctly ad- 
ministered. 

To expect a Judge to recollect, at the moment, all the law 
applicable to all the facts of the case, and to state it with 
technical and critical accuracy, with all the exceptions and 
qualifications, is to require an impossibility. We have a 
striking illustration of this fact, on the trial! of Aaron Burr 
in 1807. What opinion should be deemed a sufficient ground 
of challenge, -was.the question made to the Court, and argued 
zealously by Counsel. (Burr's Trial, 1 Vol. 570.) 

When a Juror was called to the book and interrogated, 
Chief Justice Marshall said: ‘The simple question is, wheth-: 
er the having formed an opinion, not upon the evidence in 
Court, but upon common rumor, renders a man incompetent- 
to decide upon the real testimony of the case.”” So much, now, 
for the statement of the point. At page 415, the Chief Jus-: 
tice, in delivering the opinion of the Court, after the ar- 
gument, says: “I have always conceived, and still con- 
ceive, an impartial Jury, as required by the Common Law,.- 
and secured by the Constitution, must be composed of men’ 
who will fairly hear the testimony which may be offered to 
them, and bring in their verdict according to the testimony,. 
and according to the law arising on it. This is not to be ex- 
pected—certainly the law does not expect it—where the Ju- 
rors, before they hear the testimony, have deliberately formed 
and delivered an opinion, that the person whom they agree to’ 
try is guilty or innocent of the charge alleged against him.” 
Is it not perceived, that the question, as put, was, as to the 
mere formation of an opinion? But as re-stated in the decis-: 
ion, it refers to an opinion deliberately formed and delivered. 

VOL, XVIII-50 
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The report of the case shows, that the question was as to the- 
formation of an opinion upon common rumor. 

Finding, then, such looseness of language in the mouth of 
this truly learned and great man, of whose talents his country 
will be justly proud for ages, to demand that degree of ac- 
curacy contended for frequently, would amount to a virtual 
repeal of both the Penal and Civil Code. And it is this 
which constitutes the strong and stubborn objection to the 
Procrustean Act of the last Legislature, known as the New 
Trial Act. It requires impossibilities. 

Counsel, then, have duties to perform. They must caH the 
attention of the Court to any thing omitted or overlooked, and 
failing to do so, they must not come here and claim a rever- 
sal, not because the Court has not charged the law correctly, 
but because it has omitted to charge all the law, with all possi! 
bleprecision and verbal accuracy. 

[8.] It is suggested, that it would have been disrespectful 
in Counsel, to have interposed any objection to the reading of 
a portion of one of the decisions of this Court, even when 
aked iftheyhadany. There is nothing that Counsel may not 
do, in the prosecution and defence of the rights of their clients, 
provided the manner of doing it ts courteous and respectful. 

Says Professor Sharswood, in his Lectures on Professional 
Ethics: ‘ Fidelity to the Court, requires from the bar out- 
ward respect, in words and actions. The oath of an Attorney 
undoubtedly looks to nothing like allegiance to the person of 
the Judge, unless in those cases where his person is so inse ; 
parable from his office, that an insult to the one is an in- 
dignity to the other. In matters collateral to official duty, the 
Judge is on a level with the members of the bar, as he is with 
the rest of his fellow-citizens ; his title to distinction and re- 
spect resting on no other foundation than his virtues and quali- 
tiesasaman. ‘here are occasions, no doubt, when duty to the 
interests confided to the charge of the advocate, demand 
firm and decided opposition to the views expressed, or the 
course pursued by the Court—nay, even manly and open re- 
monstrance. But this may be, and yet that outward respect. 
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be preserved, which is here inculcated. Counsel should ever 
remember how necessary it is, for the dignified and honorable 
administration of justice, upon which the dignity and honor of 
their profession very much depend, that the Courts and the 
members of the Courts, should be regarded with respect by 
the suitors and the people; and that on all occasions of diffh- 
culty and danger to that department of government, they 
should have the good opinion and confidence of the public on 
their side. Good men, of ail parties, prefer to live in a coun- 
try in which justice, according to law, is administered.” 


‘‘ Counsel should bear in mind, also, the wearisomeness of 
a Judge’s office—how much he sces and hears, in the course 
of a long session, to try his temper and patience. Respect- 
ful submission—nay, most frequently, even cheerful acquies- 
cence in a decision, when, as is most generally the case, no 
good result to his cause can result from any other course, is 
true wisdom, as well as propriety. An exception may be no- 
ted to the opinion.of the bench, as easily, in an agreeable and 
respectful, asin a contemptuous and insulting manner. The 
excitement of the trial of a cause, is no doubt often the rea- 
son and apology for apparent disrespect in manner and lan- 
guage; but let it be observed, that petulance in conflicts with 
the bench, which renders the trial of causes disagreeable to 
all concerned, has, most generally, an injurious result upon 
the interests of clients.” (Ps. 14, 15, 16.) 


[9.] The next and last objection is, that the Court erred in 
permitting a verdict to be rendered, received and recorded, 
upon a bill of indictment not tendered to the opposite Coun- 
sel nor read to the Jury. The indictment was before the 
Jury; the case was tried upon it; the verdict was written 
and returned upon it. No requirement was made, at the 
commencement of the trial, that it should be read. What is 
the object of this writ of error? To arrest the judgment; 
and the Code is explicit, that nothing can be heard for this 
purpose, which does not affect the real merits of the offence 
charged in the indictment. (Cobb's Dig. 838.) This excep- 
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tion is to a matter of form in the proceedings; and comes too 
late, after trial and verdict. 

Upon this, and upon any other matter in criminal or civil 
proceedings, while we shall always guard, carefully, every 
point, great or small, affecting the real merits of the case, we . 
feel it to be a solemn duty, imposed by the whole tenor and 1 
spirit of our laws, as well as by the everlasting principles of 
justice, to struggle hard to get round all mere formal objec- 
tions. 

Upon the whole case, then, while there may have been 
some irregularity yet, we see no sufficient reason for rever- 
sing the judgment and ordering a new trial. 






















No. 50.—Wi.ey B Horton and another, propounders, &c. 
plaintiffs in error, vs. ALEXANDER JOHNSON AND WIFE, de- 
fendants in error. 









{1.] Will, subscribed in the presence of the testator, by two witnesses, each 
for himself, and one of them for a third person, all being present at the same 
time: Held, that it is an insufficient attestation, under the Statute of 
Frauds. The third witness, who could not write, should have made his 







mark. 






Probate of will, in Stewart Superior Court. Tried before 
Judge WorRELL, April Term, 1855. 






A single question was made in this case. Jesse G. Mea- 
dows, one of the witnesses to the will, not being able to write 
his name, another of the witnesses wrote it for him and at his 
request. Je was about to make his mark, when testator said 
it was unnecessary, if the witness was present, saw it done 
and assented to it. 
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On these facts, the Court below refused probate to the will. 
This decision is assigned as error. 


Tucker & Beat, for plaintiff in error. 
B. S. WorriLt and Jas. Jounson, for defendant. 
By the Court.—Lumpkn, J. delivering the opinion. 


[1.] In the matter of Horton’s will, we think the Court was 
right in refusing to allow the same to go to probate. Two 
of the witnesses only subscribed the paper. ‘True, the name 
of the third was written under the attestation clause, by one 
of the two who did subscribe. But this will not suffice. 

The Statute of Frauds requires, that all devises and be- 
quests of lands and tenements, shall be in writing, and signed 
by the party so devising the same, or by some other person,’ 
in his presence and by his express directions; and shall be 
attested and subscribed, in the presence of the said devisor, 
by three or four credible witnesses, or else they shall be utter- 
ly void and of none effect. (Cobb's Digest, 1128.) 

Thus, it will be seen, that while the name of the testator 
may be signed by a third person, provided it be done in his 
presence and by his express directions, no such indulgence is 
extended to the subscription by the witnesses. And the max- 
im, that the mention of one thing is the exclusion of all oth- 
ers, applies. 

Again, we find decisions which go to the extent of permit- 
ting a witness to subscribe by his mark; but none going be- 
yond that, and embracing the present case. (1 Greenlf. Ev. 
§272, and authorities there cited.) 

On the other hand, we have one case from the Prerogative 
Court of England, directly in point, against the sufficiency of 
the execution. (ln re White, Prerogative Court, Nov. 2, 
1843, T Jurist, page 1045.) The will, in this case, was 
written for the deceased, by a Mr. Culverhouse, and was sign- 
ed by the deceased in the presence of Mr. and Mrs. Culver- 
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house, both being present at the same time. Mr. Culver- 
house, then, subscribed his name, as witness, to such execu- 
tion, in the presence of the testator and of his own wife; and 
also, in the like presence, subscribed the name of his wife as 
the second witness. 

Dr. Haygard moved for probate; and submitted, that the 
rule “qui facit per alium, facit per se,” applied. 

Sir H. Turner Prest—It is impossible to grant probate 
of this paper. Why did not Mrs. Culverhouse make her mark . 
to the will? Motion rejected.” 

Putting the case, then, upon the express terms of the Stat- 
ute of Frauds, and not intending to apply the doctrine to 
other instruments, we affirm the judgment of the Court be- 
low; and we do not regret it. In nine cases out of ten— 
perhaps, in ninety-nine out of a hundred—the Statute of Dis- 
tributions makes a better disposition of property than the tes- 
tator. The making unnatural wills, for old and superannuated 
people, has got to be just as much a trade as selling subjects 
to the dissecting surgeons in cities; and is becoming, we re- 
gret to say, the fruitful source of the bitterest family feuds 
among our people. We speak not of Mr. Horton’s will, for 
we know not its contents. We do know, however, from the 
testimony, that he was between 70 and 80 years of age when 
he made his will; and that it is a grand-child, the lineal de- 
scendant from his loins, and who represents a deceased pa- 
rent, that is revisting its probate and execution. 
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No. 51.—James B. NEAL, plaintiff in error, vs. ALEXANDER 
E. Rogertson, defendant in error. 


[1.] An amendment to an action for land, brought under and by virtue of 
the Act of 1847; which amendment proposes to insert other plaintiffs, viz : 
the heirs of the grantee, is not admissible. 


Suit for land, in Stewart Superior Court. Tried before 
Judge WorrELL, April Term, 1855. 


This was an action for the recovery of land brought under 
the form prescribed by the Act of 1847. At the trial, plain- 
tiff’s Counsel moved to amend the declaration, by inserting the 
names of the heirs of the grantee as co-plaintiffs. The Court 
refused the amendment, and plaintiff excepted. 

Plaintiff then moved to amend, by adding a new count fol- 
lowing the same form, and varying only in placing the said 
heirs as parties plaintiff. The Court refused this amend- 
ment, and plaintiff excepted. 

Error has been assigned on these exceptions. 


Cuark, for plaintiff in error. 


Tucker, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The right to make the amendment moved in this case, has 
been put upon the ground of the practice which prevails in 
actions of ejectment at Common Law, of laying several de- 
mises in several lessors. If this were such a proceeding, 
there can be no doubt, that under our laws, as they now stand 
with respect to amendments, at any stage of the cause, an 
amendment might be made, inserting a new demise and new les- 
sors. But this would be permitted upon the principle which lies 
at the foundation of that proceeding, viz: that John Doe is the 
real plaintiff; that he is the lessor or tenant of those in whom 
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the demises are laid; and by reason of the fiction upon which 
the frame of the action rests, these lessors, instead of being 
different parties, are all in union of interest with the plaintiff. 
When, therefore, a recovery is had by and through the title 
of either of these lessors, that recovery is held to enure to 
the benefit of the plaintiff, John Doe, and through him, it is 
supposed to operate for the benefit of that lessor who is the 
actual party in interest. So, that when the writ of habere 
Facias issues, (though at the point of time when it becomes 
necessary to execute it, the operation of the fiction ceases, 
and the Sheriff is required to put the lessor, whose title 
is successful, in possession,) it issues for the benefit of the 
plaintiff, John Doe, or rather through him, forthe benefit of 
that lessor who is the real person in interest. Some Courts 
have required, that the consent of all the lessors should be 
obtained before their names are used. In which event, this 
mutuality of interest is supposed to be rendered certain. 

In the case before us, it is a real person who brings a real 
cause of action, in which a flesh and blood plaintiff alleges, that 
he claims title to the land in question and prays a recovery of 
the same absolutely and in his own right. If, now, an amend- 
ment be made and other real plaintiffs be inserted, viz: the 
heirs of the grantee, will not this be the introduction of new 
parties plaintiff, and of a new cause of action? 

If it be allowed, how will the proceeding be regulated? 
In whose favor will the writ of possession operate? Who 
shall be responsible for costs? 

These questions are suggestive of the diffculties and com- 
plications which would arise out of such a proceeding, and 
lead us to the conclusion, that the amendment proposed is 
not admissible. 

Very slight legislative provision, perhaps, might make 
such an amendment appropriate, and give it a fit legal rela- 
tion to the other count. 

Let the judgment be affirmed. 
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No. 52.—Sackett, Davis & Porter, plaintiffs in error, vs.. 
TuckER, Burke & THorntTon, defendants in error. 


{1.] An action of debt was brought on a bond, which the declaration alleged to 
have been taken by the Sheriff from the principal obligors, while they were 
in custody of the Sheriff, and as to which the declaration contained other 
allegations, going to show that the bond was intended, by the Sheriff and 


7S 


all the obligors, to be an ordinary bail bond; and also contained an allega-» 
tion, that the bond was “ voluntarily tendered” to the plaintiffs by the obli- 
gors. In support of the action, the only evidence introduced was the bond 
itself. This corresponded with the declaration, except that it lent no sup- 
port to the allegation, that the bond was voluntarily tendered. A motion 
for a non-suit was sustained: J/eld, that the motion ought to have beeu 


sustained. 


Debt, in Stewart Superior Court. Decision by Judge Wor’ 
RELL, April Term, 1855. 


This was an action on a bond purporting to be and taken 
%s a bail bond. The condition of the bond was, “if the said 
G. and J. Zuker, (the principals) in case they are cast in 
said suit, shall render their bodies to prison, in execution of 
the same, in terms of the law, in such case made and provided, 
and upon failure thereof, the securities will do it for them.” 

A motion was made for a non-suit, on the ground, that the 
bond has therein a condition onerous to the obligors, and not 
authorized by law; and therefore, void. 

The Court sustained the motion, and this decision is assign- 
ed as error. 


Cuank, for plaintiff in error. 


J. JonzS ; Harrison, for defendant in error. 


By the Court.—Brnnine, J. delivering the opinion. 
[1.] These parties have been in this Court once‘before on 
this bond. The case was then on a seire facias against th 
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bail, in pursuance of the fifteenth section of the Judiciary Act 
of 1799. And the decision was, that the bond was not good 
as a bail bond. That decision the parties plaintiff, in the 
present case, say that they do not seek to disturb. They, in 
this case, treat the bond as a bond executed voluntarily om 
the part of the obligors. 

The decision complained of, is a decision sustaining a mo- 
tion for a non-suit. What evidence was introduced by the 
plaintiffs in the case, the bill of exceptions does not show. 
It shows enough, however, to authorize the inference, that the 
bond, itself, was in evidence. 

Does the bond, then, by itself, constitute a sufficient evi- 
dence to support the declaration ? 

The declaration alleges that Potter, one of the plaintiffs, 
made affidavit that the two Zukers were indebted to the 
plaintiffs $678 03, besides interest, and that ‘ defendant’’ 
(doubtless a mistake for deponent) had reason to apprehend 
the loss of said sum, or some part thereof, unless the said Zu- 
kers should be held to bail; that this affidavit was filed, and 
copies of it were attached to the declaration and process, and 
to the copies thereof; that afterwards, the Clerk issued pro- 
cess in the usual form; that on the back of the declaration 
and process, the amount sworn to was endorsed ; that “said 
declaration, process and copy-affidavit, having the amount 
sworn to endorsed thereon, (making the same a bail process) 
was placed in the hands of the Sheriff, and was, by him, duly 
served and executed on the said two Zukers, “by serving 
each of them with a copy thereof, and by taking each of them 
in custody ;”’ and that the said Zukers being so in custody at 
the suit of them, the plaintiffs, “by virtue of said bail process, 
afterwards and before the return of said writ, gave”’ the said 
Tucker, Thornton & Burke, “as securities for the perform- 
ance of certain acts and stipulations as in the bond,’’ were 
contained, in consideration of one thousand dollars paid by the 
said Zukers to said Tucker, Thornton & Burke; and that 
the said two Zukers, Tucker, Thornton & Burke then volun- 
tarily tendered and delivered to the plaintiffs their bond for 
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$1356 06, with a condition, in substance, as follows: ‘“ That 
‘whereas a civil process, requiring bail at the suit of said firm 
of Sackett, Davis and Potter in an action of debt, returnable 
to the Superior Court of said county on the third Monday in 
October next, (after the date of said bond) hath been served 
upon the said Goodman and Jerome Zuker; now if the said 
Goodman and Jerome, in case they are cast in the said suit, 
shall render their bodies to prison, in execution of the same, in 
terms of the law, in such cases made and provided, and upon 
failure thereof, the said securities will do it for them, then 
the said bond to be void, else to remain in full force.” The 
declaration then alleges, that the plaintiffs recovered against 
the Zukers in the suit, and that for the amount of the recove- 
ry a ca. sa. was issued against the Zukers, which was returned 
with the entry, that neither of them was to be found, and that 
they did not render their bodies to prison, nor did the said 
Tucker, Thornton & Burke do it for them. 


This is the declaration. ‘The essential allegation in it, un- 
der the circumstances, is, that the obligors “ voluntarily”’ 
tendered and delivered to your petitioners the bond in ques- — 
tion. Now does the bond, itself, when considered as evi- 
dence, show this allegation to be true? If the bond shows 
any thing on the point, it shows the contrary to be true. If 
it shows any thing, it shows that the bond was not given vol- 
untarily by the principal obligors, but was given by them 
under duress—given whilst they were in custody*—given to 
obtain their liberty. 


And when we look at the allegations in the declaration, as 
a whole, we are obliged to come to the conclusion, that they 
show the bond to be not a voluntary bond, but a bond, taken 
as an ordinary bail bond is taken—a bond, i. e. extorted un- 
der process of law, from a person in custody. 


This being so, we have to consider the Court below to have 
been right in sustaining the motion for a non-suit. 


I remark, that I am not to be understood, by any thing 
above said, as committed to the proposition, that a bond 
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which is void as “‘a Statutory bond,” can be good as “a 
Common Law” bond. 

It is proper for me also to say, that the Reporter was mis- 
taken in saying, in his report of this case, when it was first 
in this Court, that I did not préside in it because I had for- 
merly been of Counsel in it. I was never of Counsel in it. 
When the case was called, I did not happen to be on the 
bench, having left the bench on account of another case, or 
of other cases. Before I got back to the ,bench, this case 
had been argued, the argument having been a very short one. 
This was the reason why I did not then preside in the case. 





No. 53.—Samvet L. TERRELL, plaintiff in error, vs. WM. B. 
BENNET, defendant in error. 


[1.] In an action at law for deceit, in falsely representing a third person fit to 
be trusted, the scienter is material, and must be alleged and proved. The 
word fraudulently has been held to be a sufficient substitute for the other 
allegation. 


Case for deceit, in Stewart Superior Court. Motion for a 
new trial. Decided by Judge WorrELL, April Term, 1855. 


Wn. B. Bennet brought an action for deceit against Sam- 
uel L. Terrell, for fraudulently representing to plaintiff that 
one James Q. Wilkerson was solvent, and thereby inducing 
plaintiff to give him credit. 

e< Tt appeared, on the trial, that Bennet was a stranger to 
Wilkerson; that Terrell represented him to be perfectly 
good when he was utterly insolvent; that Bennet, relying 
on this recommendation, hired to Wilkerson two negroes, to 
work in his farm; that during the year, Terrell took from 
Wilkerson a bill of sale, to his entire growing crop, to secure 
a debt due him prior.to the recommendation. 









AMERICUS, JULY TERM, 1855. 405 


Terrell vs. Bennet. 
















The Court charged the Jury, that the plaintiff must show 
the recommendation—that it was false, and that Bennet acted 
upon it; that if a party affirms that which he knows to be 






false, to the loss of another, or aflirms that to be true which 
he does not know to be so, he is responsible for damages ; 
that it is not necessary to show that the party making the re- 
presentation is to derive benefit from it; neither is it neces- 
sary that the affirmation should be the sole cause of the credit 
being given, provided the credit would not have been given 
without it; that even if the party believed it to be true, but 
was mistaken, it was a fraud, in law, for which he is respon- 











sible in damages. 

Counsel for Terrell requested the Court to charge— 

1. That if the Jury believed that Bennet approached Ter- 
rell as‘a friend, merely to get an opinion of the solvency of 
Wilkerson, and that in such a spirit, Terrell did give an opin- 
ion, without any intention to defraud Bennet, then plaintiff 
could not recover. 

2. That in an action for deceit, it must be shown that de- 
fendant knew the representations he made were false. 











3. That it must appear, by evidence, that the credit was 
given on the faith of the representations of Terrell. 

4, That if the defendant believed the representations he 
made and intended to do plaintiff a favor, and with no inten- 
tion of defrauding him, that the plaintiff could not recover. 






These charges the Court refused to give. Defendant moved 
a new trial, on the ground of error in the charge given, and 
the refusal to charge. ‘The Court granted the motion, on the 
refusal to charge the Ist and 4th requests.¢ By consent, all 
the questions made in the motion, however decided by the 
Court below, were heard and determined in the Supreme 


Court. y) 
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J. M. Cruark, for plaintiff in error. 
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Tucker & Bratt, for defendant in error. 
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By the Court.—Lumpktn, J. delivering the opinion. 


[1.] This case comes up rather singularly. Various re- 
quests to charge were made and refused, and sundry charges 
were given. ‘To all of which the defendant excepted. A 
verdict having been rendered for the plaintiff, the defendant 
moved for a new trial on all the refusals to charge, as well 
as on account of all the charges as given. The Court granted 
a new trial on two of the grounds, over-ruling all the rest; 
and still, the defendant excepts, and prosecutes this writ of 
error. And the agreement is, that this Court shall give 
judgment upon the whole case, which is to control its final 
disposition. 

It would be a useless and vain thing to undertake to go 
over, seriatim, the various specifications set forth in the re- 
cord. We state the general proposition to be this: that in 
an action at law for deceit, in falsely representing a third 
person fit to be trusted, the sctenter is material, and must 
be alleged and proved.) The word fraudulently has been held 
to be, a sufficient substitute for the other allegation. (1 
Chitty’s Pl. 388, and note. Willes’ R. 584.) 

This is the test, then, by which the instructions submitted 
by the Court to the Jury, and those which were withheld, are 
to be tried. Fraud is the gist of the proceeding. The rep- 
resentation must not only be false, but it must originate in a 
fraudulent motive, either to injure the party who is thereby 
circumvented, or to benefit the one who makes the represen- 
tation. And whenever this is done, and the deception is prac- 
ticed successfully, whereby damages result, a right of action 


accrues. 

We affirm the judgment of the Court below in granting the 
new trial, leaving it for the parties to determine, for them- 
selves, whether they will litigate further upon the special 
facts of the case. 
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No. 54.—Tuomas P. Bares, plaintiff in error, vs. JOSEPH 
ANDREWS, defendant in error. 










[1.] Under the Act of 1853-4, passed for the purpose of compelling discove- 
ries at Common Law, the absence of the party subpoenaed, will operate as 
a cause of continuance by the party summoning, according to the rules 
which govern in other cases of absent witnesses. When the continuances 
of the latter are exhausted, if it be the plaintiff who is absent, the Court 
may, in his discretion, dismiss the case; if the defendant, he may strike 
out the defence. But if good cause be shown for such absence, and the 
absent party has not exhausted his continuances, the Court may continue 
at his instance, or otherwise, put him upon such terms as will secure jus- 
tice to the party seeking a discovery. 










[2.] A debt is liquidated when itis rendered certain what is due and how 
much is, due. That certainty need not be contemporaneous with the 
agreement out of which it results. 












Assumpsit, &c. in Stewart Superior Court. Tried before 
Judge WorreLt, April Term, 1855. 







Joseph Andrews brought suit against Thomas P. Bartee for 
his wages as overseer. The contract proven was, that An- 
drews was to have one-fifth of the crop made. Bartee dis- 
charged Andrews during the year, gathered the crop himself, 
and failed or refused to pay him‘his share. At April Term, 
plaintiff’s Counsel moved to strike out the defendant's pleas, 
on the ground that defendant had been subpcenaed as a wit- 
ness, (under the Act of 1853-’4,) and failed to appear. It 
appeared that the plaintiff.had exhausted his continuances, 
and that the cause had never been continued by defendant. 
The Court struck out the pleas, and this is assigned as error. 

The Court charged the Jury: “that if they believed that 
Bartee did contract to give Andrews one fifth of the crop for 
his services, and had, without proper cause, discharged him 
before the end of the year, Andrews was entitled to recover 
interest on the amount the Jury should find to be due. This 
decision, also, is assigned as error. 
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J. M. Cxark, for plaintiff in error. 


B. S. Worritt; Harrison, for defendant in error. 


By the Court.—Strarnes, J. delivering the opinion. 


[1.] The first question in this case, is raised upon the Act 
of 1853-4, amending the Act of 1847, passed for the pur- 
pose of compelling discoveries at Common Law. That Act 
provides that “ any party plaintiff or defendant, in any ac- 
tion at Common Law, pending in any Superior, Inferior or 
Justice’s Courts of this State, wishing a discovery from, or 
the evidence of, the adverse party on the trial of such action, 
may apply to the Clerk of said Superior or Inferior Courts, 
or to the Justice of the Peace, in whose Courts said action 
may be pending ; in case the party whose evidence is desired 
resides inthe county where'said case is pending, for a subpeena, 
requiring said party to be and appear at said Court, and tes- 
tify in said action as other witnesses now, by law, are required 
to do, which subpeena shall be served thirty days before the 
term of the Court at which he is required to attend; and in 
case said party shall fail or refuse to be and appear and _ tes- 
tify in said action, as required, then and in that case, said 
cause shall be subject to the same continuances as are now 
allowed by law for the absence or non-attendance of other 
witnesses ; and after said continuances are exhausicd, said 
action shall be dismissed: provided, it be the plaintiff who re- 
fuses to appear and testify as aforesaid ; or if the party who 
fails or refuses to be and appear as aforesaid, be the defen- 
dant in said cause, his plea or pleas, and answers, if he has 
filed any, shall be stricken out, and judgment given against 
him by default, or such other order may be taken and had in 
said cause as, in the discretion of said Court, may be just and 
proper.” 

Our construction of this Statute is, that when either party, 
in pursuance of its terms, makes a witness of the other, the 
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absence or non-attendance of that witness, may operate as a 
cause for continuance by the party summoning him, accord- 
ing to the rules which govern in other cases of absent witnesses, 
until the continuances of that party summoning are ex- 
hausted, when, in order to put it out of the power of the par- 
ty summoned to defeat his antagonist, by still absenting him- 
self, the Act has provided that the suit may be dismissed if 
the plaintiff be the witness; and if the defendant, that the 
Court may strike out his defence. If the case be on the ap- 
peal, as this was, and the plaintiff subpcena his adversary, 
who absents himself, the former may continue twice; and 
then, if the latter still be absent, his pleas and answer may 
be stricken out. If the defendant summon the plaintiff, and 
the latter absent himself in the same way on the appeal, after 
two continuances by the defendant, the case may be dismissed. 

The difficulty made by the Counsel for the defendant in 
error, in the language of the Statute, can easily be obviated 
by a transposition of its terms, when its meaning will become 
plain, as follows: ‘ Provided’’ (or if) “it be the plaintiff 
who refuses to appear and testify as aforesaid, and after said 
continuances are exhausted, said action shall be dismissed ; 
or if the party who fails or refuses to be and appear, be the 
defendant in said cause, his  sigai 1 or pleas and answer, if he 
has filed any, shall be stz ieee nout,” &e. Here Ihave changed 
no word, and yet it must be cuthvety plain, that the meaning 
is such as we give to the language of the Statute. 

But the Act does not tmperatively require that the case 
should be dismissed, or the defence stricken out, even after 
the continuances are e3 ite ‘ted and the party summoned still 
fails to attend. Such non-attendance might ensue from Pro- 


vidential cause ; ‘eat hardship, 
if hi saat of this. ieaniatortone, “Sas 
if his case were lost because cf this, his misfortune. Hence, 
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tiff had exhausted his continuances, yet, the Court might have 
continued the case at the instance of the defendant, as he had 
never continued the same; or otherwise, in that discretion 
confided by the Statute, have put him upon terms. And we 
think, that as the defendant had been subpeenaed something 
like thirty days only before the Court, and there was no evi- 
dence of contumacy on his part, it was dealing too hardly 
with him to strike out his defence. - This, probably, would not 
have been done, if the Court had not put that construction on 
the Act, which was insisted on by the Counsel for the defend- 
ant in error, viz: that he was required to do so, where the 
defendant was the party subpcenaed, and the plaintiff had ex- 
hausted his continuances. 

[2.] The next question for our consideration is, whether or 
not the plaintiff shall have interest on any amount which he 
may be entitled to recover from the defendant. In other 
words, whether or not such amount is due from the defendant 
as a liquidated demand: 

From the best reflection and examination which we have 
been able to bestow upon this case, we have arrived at the. 
conclusion, that this is a liquidated demand, whether it be re- 
garded as a promise to pay in money or specifics; for our 
law expressly provides that the latter may bear interest. 

Liquidation is a fixed and determinate valuation of things, 
which, before, were uncertain. A debt is liquidated when it 
is rendered certain what is due, and how-much is due—eum 
certum est an ct quantuin debeatur. That, certainly, need not 
be contemporaneous with the agreement out of which it results. 
Perhaps the difficulty in this case, on this point, grew out of 
the supposition, that this was necessary. 

Now the agreement in this case was, that one fifth part of 
the crop was to he paid to the defendant, when it was made. 
This was a measure of the amount which the defendant was 
to receive. When did that amount become certain? Just 
when the defendant received and took possession of the crop, 
or of its proceeds; he had knowledge of the amount, and he 
knew that to one fifth thereof he was indebted to the plain- 
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tiff; and thus, ct became certain to him what was due. It 
needed no further settlement or adjustment of accounts be- 
tween them, in order that he might ascertain what was due. 
And if the same were due, and he continued to use it for hig 
own benefit, no good reason can be given why interest should 
not be paid thereon, for such use. And therefore, we affirm 
the judgment of the Court on this ground. 





No. 55.—Anwn E. McDoveatp, adm’x, &e. plaintiff in error, 
vs. S. A. BELLAMY, adm’r of S. A. Battery, defendant in 
error. 


[1.] It is not error in the Court to refuse to give a charge, which is founded 
upon a misapprehension of the testimony. 

[2.] All who were at any time stockholders in the Planter’s & Mechanic’s 
Bank of Columbus, are liable to the bill-holders, unless they have transferr- 
ed their stock six months before the failure of the bank, and given notice 
thereof, in some public Gazette of this State. 

[3.] A stockholder ceases to be such, inside of the charter, so far as his rights 
and obligations are concerned, as a member of the corporation, from the 
date of his transfer of stock, whether notice is given thereof or not. 

[4.] Can a stockholder, who has transferred his stock, but failed to give the 
notice required by the charter, and whose proportionate liability for the re- 
demption. of the outstanding circulation is equal to the bills which he holds, 
maintain an action under the 11th section of the charter, against another 
stockholder? Or if the amount of bills which he holds exceeds his liabili- 
ty, can he sue for such excess? Quere. 

[5.] The stock of the Planter’s & Mechanic’s Bank of Columbus consisted of 
$1.000.000 ; and the charter required that $250.000 in specie, be paid be- 
fore the board of directors should be permitted to issue bills. The president 
and directors, in 1837, organized and notified the Governor that the fore- 
going provision of the charter had been “literally and strictly complied 
with ;” when, in fact, the twenty-five per cent. had not been paid, which 
was known to the board. The president subsequently transferred his 
stock, before any bills were issued. In 1838, a large amount of notes were 
put in circulation: Held, that an action cannot be maintained, by the ad- 
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ministextor of the president, to recover of a stockholder the amount of 
bills which he held at his death, under the 11th section of the charter, he 
having >vvticipated in the previous illegal proceedings, which were ne- 
cessary to the making of said issue in 1838. 

[6.}] No one shail derive a benefit from the violation of the law, or from a 
fraud practiced by himself or others, to his own advantage. 

[7.] Conceding that the Planter’s & Mecbanic’s Bank of Columbus was or- 
ganized and bills issued, without the actual payment of the $250.000 in 
specie, required by the charter; and that by reason thereof, the State 
might, at any time, have recalled its corporate franchises; or a stockholder 
have resisted the payment of stock; or a debtor his liability to the 
bank, provided the rights of third persons were not prejudiced: eid, that 
it was, nevertheless, a valid corporation, so as to make it liable to creditors 
for its own acts; and its stockholders liable to bill-holders, under the char- 
ter, for tue ultimate redemption of the bills put in circulation by the bank, 

[8.] Corporations are liabie for the fraucs and torts of their agents, done in 
the course of their employment, in the same manner as individuals are re- 
sponsible for the acts of their servants, touching their business; the ten- 
dency of the law is, to place corporations and individuals upon the same 
footing. 

[9.] The doctrine, that a corporation can only, through its agents, do right, 
and is not responsible for its wrongs, is exploded. The principal warrants 
the fidelity of his agent, in all matters relating to his agency. 

[10.] The board of directors have authority to bind the bank, while acting 
within the scope of the general usage, practice and course of business of 
such institutions, so far as third persons are concerned, who have no 
knowledge to the contrary. 

[11.] Where one of two innocent personas is to suffer from the tortious act 
of a third, he who gave the aggressor the means of doing the wrong, 
must alone vear the consequences of the act. 


[12.] Notwithstanding a bank may have organized contrary to law, still, it is 


competent for the Legislature to pass a Statute of pardon, waiving the 
wrong; and in such case, the omission or abuse of authority cannot be set 
up as a defence by the defaulting corporation ; nor relied upon as absolv- 
ing it from the performagce of its obligations. 


[13.] The directors are the agents of the corporation, and not of the stock- 


holders ; yet, if they stipulate for the ultimate redemption of the bills issued 
by the bank, if the bank be bound by the acts of the agent, the stockhold- 
ers are liable upon their special agreement. 


Debt, &c. in Muscogee Superior Court. Tried before 
Judge Worretn, December adjourned Term, 1854. 


This suit was commenced by Samuel A. Bailey, as the holder 
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of bills of the Planter’s & Mechanic’s Bank of Columbus, 
against the adm’x of Daniel McDougald, one of the stock- 
holders in satd bank, to compel from him the ultimate re- 
demption of said bills. a 

It appeared, on the trial, that Samuel A. Bailey was one | 
of the original stockholders in the Planter’s & Mechanic’s 
Bank, holding a large number of shares. That he was the 
first president of the board of directors thereof, and conse- 
quently aided in its organization. As president, on the 9th 
May, 1837, he directed the following letter to Governor 
Schley, then in the Executive chair: 














“Sir: The 4th section of the Act of the General Assem- 
bly, passed at its late session, entitled “an Act to incorporate 

a Banking Company under the name and style of the Plan- 

ter’s & Mechanic’s Bank of Columbus,’’ requires the officers 

of this bank, before issuing any of their bills, to report to 

your Excellency, that the provisions of the charter have been 

strictly and literally complied with. The sum of two hun- 

dred and fifty thousand dollars, in specie, having been col- 

lected by and paid over to us, by a committee of the stock- 

holders, and the same being now at our control in the Bank e 
of Columbus, being there deposited for safe-keeping, we, in 

obedience to the 4th section of said charter, hereby report to 

your Excellency, that the provisions of said charter have been 

strictly and literaliy complied with. 

Very Resp'ly, &c. 
(Signed) 8S. ARMSTRONG BAILEY, Pres’t. 
S. H. PECK, Cash’r. 



















Accompanying this letter was the annexed affidavit : 









Gerorer1a, Muscoger County: 


Personally came before me Samuel A. Bailey, Pres’t, Sam- 
uel H. Peck, Cash’r, and H. G. Smith, Hines Holt, Jr. A. 
B. Ragan, F. C. McKinley and 8. R. Bonner, directors of 
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the “Planter’s & Mechanic’s Bank of Columbus,’’ who, being 
duly sworn, say that the facts stated above are true. 


(Signed) S. ARMSTRONG BAILEY, Pres’t, 
8S. H. PECK, Cash’r, 
Hi. S. SMITH, 
A. B. RAGAN, ae 
F. C. McKINLEY, (7 ""* 
S. R. BONNER, 


Sworn to and subscribed before me this 9th May, 1837. 
GEORGE CHATFIELD, J. P. 


MattHew Rosison testified: The bank commenced its op- 
erations as a suspended bank; never was able to pay its 
debts in specie in any one day, if they had all been presented 
together. Bailey owned, at one time, 1575 shares of the 
bank ; transferred them, at various times, up to 5th Febru- 
ary, 1838. On Ist February, 1838, a new president and 
board of directors were elected; knows of no specie being 
paid in by the stockholders. On the 5th February, 1838, 
there was very little specie in the bank—somewhere between 
$5 and $1.000. On 26th May, 1843, there were in circulation, 
of the bills, $229.000. $20.000 were hypothecated with 
John L. Mustian, as security for money loaned. 

A. B. RaGan testified: He was cashier in 1837; H. §S. 
Smith was first president, for a few weeks, and succeeded by 
Bailey. After the stock was taken, and before the officers 
were elected, a committee was appointed, (of which Bailey 
was one,) to whom the stockholders paid 25 per cent. on the 
stock, partly in bank bills, partly in checks on other banks, 
and partly in stock notes—only one stockholder paid in spe- 
cie. The committee made an arrangement with the Bank of 
Columbus for a specie certificate of deposit of $230.000, and 
with the Insurance Bank for a like certificate for $20.000, 
for which the committee turned over to these banks the stock, 
notes, checks, &c. as aforesaid. Specie was then worth a 
premium of 5 per cent.; no premium was paid to these banks. 
The election for officers then took place. These certificates 
were held by the directors, for a week or two, and were? then 
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returned to the Bank of Columbus; and in lieu thereof, a 
credit of $250.000 was placed on the books of that bank, to 
the Planter’s & Mechanic’s Bank. Some time afterwards it 
was agreed to loan out the capital stock, except about 2 per 
cent. retained for expenses, giving the stockholders the pref- 
erence, and taking their notes, and giving a check on the 
Bank of Columbus. Before reporting the organization to the 
Governor, the directors went to the Bank of Columbus, and 
were told by Davis, the cashier, that the P. & M. Bank had 
$230.000 in specie, subject to their control, and some kegs 
and boxes were shown us, purporting to contain specie. Da- 
vis said he had made arrangements with the Insurance Bank 
for us for $20.000; the directors did not call there. After 
the new board of directors were elected, one half the. stock 
was called in, and was paid in bills of other suspended banks, 
$7 or $800 in specie. On 5th February, 1838, $52.000, in 
bills, were issued; and shortly afterwards, others, to the 
amount of $250.000. The plates had been procured, and the 
bills struck off previously, during the first year; no bills is- 
sued before that time. Bailey ceased, then, to be a director 
or stockholder. 

A. H. Cooper testified: That the bills now sued on origi- 
nally belonged to Miller, Ripley & Co.; that Hill, Dawson 
& Co. received them as agents for Miller, Ripley & Co. They 
repudiated the act, and tried to hold their agents responsible 
for the debt. They failed. Gen’l Bailey, as their Counsel, 
tock these bills (five thousand dollars and upwards) for his 
services in the case. The services were worth about $500. 

Joun Banks testified: That after the specie certificates 
were delivered to the committee, he called on Mr. Roberts, the 
cashier of the Insurance Bank, and learned that the specie 
would not be paid over to the directors, on the certificate; 
and that therefore, he refused, as a director, to participate 
farther in the organization. 

Other witnesses were sworn, corroborating these. 

There was also in evidence the record of the forfeiture of 
the charter of the Planter’s & Mechanic’s Bank, on the 
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ground stated in the information, of its failure to pay specie 
when demanded for the bills of the said bank. 

Counsel for A. E. McDougald, adm’x, &c. requested the 
Court to charge the Jury as follows : 

1st. That if the Jury should believe, from the evidence, 
that plaintiff’s intestate was astockholder in said bank, owning 
1675 shares of stock therein, and that the bills sued on do not 
exceed his proportionate share of the circulation, and that 
said Bailey voluntarily redeemed said bills after the failure 
of said bank, then such bills, so redeemed, cannot be made 
the foundation of an action against this defendant, under the 
11th section of the charter of said bank, and the Jury must 
find for the defendant. 

2d. That if said Bailey was ever a stockholder in said 
bank, he continued to be such stockholder, as to his liability 
under said 11th section of said charter, until it is proved by 
plaintiff that he transferred his stock, and gave sixty days 
notice of the fact in some public Gazette of this State. 

3d. Ifthe Jury shall believe, from the evidence, that in 
1837, said bank was illegally organized; that the $250.000 
was not, in fact, paid in specie by the stockholders, and that 
said Bailey, es president, director or stockholder, participa- 
ted in such illegal organization, then plaintiff cannot maintain 
this action, and the Jury must find for the defendant. 

4th. If the Jury shall believe, from the evidence, that the 
directors of said bank, in February, 1838, issued and circu- 
lated the bills of said bank, without calling in said capital 
stock, in specie, then such issue was illegal and void; and if 
said Bailey transferred his stock to said Smith or others, with 
a knowledge of such intended issue, without a specie basis, 
and to enable the directors of said bank to make such issue, 
these plaintiffs cannot maintain this action, and the Jury 
must find for the defendant. Each and all of which said 
charges, said Court then and there refused to give; and to 
which refusal of said Court to give said charges, the defend- 
ant then and there, by her Counsel, excepted. 

5th. That though no bills may have been issued during the 
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year 1837, or whilst said Bailey was a stockholder, yet, if 
said Bailey were a stockholder at any time, and has not. been 
discharged according to the provisions of the charter or other 
legal ways, said Bailey is liable, under the 11th section of 
said charter, for the ultimate redemption of the bills subse- 
quently issued. 

6th. That if the Jury shall believe, from the evidence, that 
any persons holding themselves out as directors, president or 
cashier of said bank, issued the bills or bank notes sued on 
and mentioned in plaintiff’s declaration, before the sum of two 
hundred and fifty thousand dollars, in specie, had, in fact and in 
good faith, been paid in, that these said bills or bank notes: 
were and have been issued against the express inhibition con- 
tained in said fourth section of the charter of said bank ; and . 
that being thus issued contrary to law, said bills or bank notes 
are utterly null and void, and that no civil liability can or 
has arisen thereon, in favor of the plaintiffs against this de- 
fendant’s intestate; and therefore, the plaintiff cannot re- 
cover. 

Tth. That if the Jury believe, from the testimony, that the 
original subscribers organized the bank by the election of di- 
rectors, and that the directors issued and put the bills of the 
bank in circulation before they had actually paid $250.000 
in specie, that said election was void, and they had no author- 
ity to issue ayy bills or do any act as directors; and said 
bills and all other acts done by them are void, and not bind- 
ing by law on any one, and defendant is not liable. 

8th. That if the Jury believe, from the testimony, that: 
Samuel A. Bailey participated and aided in the arrangements _ 
to procure the specie certificates, instead of having the specie’ 
paid in, as required by the charter, and thereby aided in 
practising a fraud on the law and on the community, that the 
plaintiff cannot recover on any of the bills issued by the bank 
in carrying out the fraud. 

9th. That if the Jury shall believe, from the evidence, that: 
two hundred and fifty thousand dollars, in specie, was not, by 
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the original subscribers, and the persons named in the char- 
ter, actually and in good faith paid in, but that in the stead 
thercof, the aforesaid subscibers and persons, by a shift, a de- 
Vice, a scheme, a manceuvre, used paper, termed specie cer- 
tificates of deposit, made by the Bank of Columbus and the 
Insurance Bank of Columbus, without ever having deposited. 
in said bank, in specie, the amounts mentioned and specified 
in said specie certificates of deposit, that then there was and 
could not be any stock in said Planter’s & Mechanic’s Bank 
of Columbus; and that the effort to substitute said certificates 
of deposit, and the actual substitution of said certificates of 
deposit, in the place and stead of $250.000 in specie, was 
and is 2 fraud upon the law, and contrary to law; and that 
the act of issuing said bills or bank notes, and the contract 
by said bank, and by this defendant’s intestate, to be liable 
for their ultimate redemption, is, are and were null and void ; 
and therefore, the plaintiff has no right to recover. 

The Court refused to give either of the charges requested,. 
and error has been assigned upon this refusal. 

There were other requests and refusals by the Court, but 
the assignment of errors was confined to those specified above. 


Judge BENNING, having been of Counsel, did not preside- 
in this case. 


8. Jones, H. Cops and H. Hoxt, for plaintiff in error. 


W. Dovnerty, for defendant in error. 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Was the plaintiff entitled to the charge contained in 
his first request ? We think not; and for this obvious rea- 
son: It assumes that the bills upon which the suit was 
brought, were “ voluntarily redeemed” by Bailey, the defend- 
ant’s intestate, as a stockholder, after the failure of the 
bank ; when the evidence of Mr. Cooper, which is uncontra- 
dicted, shows that General Bailey took the bills from his 
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clients, Miller, Ripley & Co. in the due course of business} 
that is, as a fee for his professional services, for prosecuting @ 
suit at their instance, against the firm of Hill, Dawson & Co. 
of the City of Columbus. 

[2.] The proposition embraced in the second request, is & 
correct exposition of the stockholder liability, under the 
11th section of the charter of the bank. For it is certainly 
true, that if 8. A. Bailey was, at any time, a stockholder, 
and had not been discharged according to law, his liability asa 
stockholder to the bill-holder, still continued. 

[3.] This doctrine must be taken, however, with its appro- 
priate qualification. For if he had transferred his stock from 
that time, he ceased to be a stockholder inside of the charter, 
so far as his rights and obligations, as a member of the cor- 
poration, -were concerned. 

[4.] Back of these propositions, lie questions of immense 
magnitude and practical importance. As for instance, as- 
suming that General Bailey once owned 1675 shares of stock, 
all of which he had transferred in his life-time, but had failed 
to give the sixty days’ notice thereof, in some public gazette 
of the State, as required by the Statute; if his proportion- 
ate liability to redeem the out-standing circulation of the bank, 
equalled or exceeded the whole amount of stock so owned and 
transferred, could his legal representative maintain an action 
for the recovery of these bills ? 

My first impressions were, that the retired stockholder 
might sue. I analogized it to a case of co-partnership; and 
supposing that the retired partner, who had paid a firm debt, 
might sue the firm for re-imbursement, and that, too, notwith- 
standing his continuing liability to third persons. I applied 
the same rule to these stockholders. But the principle, as to 
partners, is not true. One partner cannot sue another for 
the re-payment of a past debt of the old firm which he has 
discharged, and for which he was jointly liable, there be- 
ing no partnership effects. (5B. ¢ Ad. 936. Story on Con- 
tracts, 34, n. j.) In other words, the firm being insolvent,. 
his right to recover must be founded upon some special con- 
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tract, and does not result from the gencral law of partner- 
ships. (5 M. ¢ Gran. 759.) 

It is true, the charter gives an action against the stock- 
holders, severally ; thus departing from the Common Law 
rule as to partners. But I do not see that this alters the prin- 
ciple. It is still the case of one partner suing another, for a 
debt due from all. 

Whatever liability the stockholders are under, must be de- 
duced from the charter. That makes Bailey liable, whether 
he has transferred his stock or not, provided he has failed to 
give notice. Is there any agreement, express or implied, that 
if he has transferred, but failed to give notice, and is com- 
pelled to redeem a portion of the circulation, the corporate 
assets being exhausted, that he may go over upon the other 
stockholders for contribution? None, weapprehend. Is not 
his only remedy, then, against his assignee, if against any 
body? Is not the rule inflexible, that one cannot sue another 
for the payment of a debt, or the performance of an obliga- 
tion, for which he is equally bound ? 

Again, if A, B & C, being co-partners, dissolve, and A 
retires from the firm, still, he will not thereby exonerate him- 
self from the debt of E, who had. previously dealt with the 
firm, and who had notice of A’s retirement. But suppose A 
were to pay, voluntarily or by compulsion, (which only means 


@ fixed and positive obligation to pay,) this new debt, might 


he not recover the amount so paid from the firm? Andif so, 
it may be, that were it practicable for the administrator of 


‘General Bailey to show that the bills, for the. redemption of 


which the stockholders are liable, were issued subsequent to 
Bailey’s transfer of his stock, would be entitled to sue on the 
bills held by the estate, under the 11th section of the charter, 
or individual liability clause. 

Before dismissing this branch of the case, I will advert to 
another topic, germain to the last. Conceding that Billing, 


as the administrator of Bailey, could not sue on bills up 


to the amount of his intestate’s rateable liability, is he not 
entitled to maintain an action for the excess over this sum? 
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It is settled, that the personal liability of the stockholders, 
under the charter, is at an end when they have paid or been 
charged with debts to the amount of their pro rata share; 
that they are bound to pay this sum but once; and that 
whenever they pay this amount voluntarily or by coercion, 
after having paid it, they may set up this payment as a de- 
fence against any further liability. 

Now notwithstanding the personal liability of the stockholder 
for his aliquot part of the outstanding circulation, is there 
any reason why he should not become a creditor of the other 
stockholders, for the excess of bills over his proportionate re- 
sponsibility for contribution ? 

It is said, that if you allow one stockholder to sue another, 
that so soon as the defendant has paid the debt, he will then 
stand as a.creditor of the company, and may turn round and 
recover the same money from the plaintiff; and that thus, the 
parties might sue each other alternately, to the end of the 
chapter. But does this preposterous result hold good in re- 
lation to the excess which the stockholder has paid over and 
above his proportionate liability? Does the reductio ad ab- 
surdum argument apply to him ? 

We forbear to commit ourselves upon these points. They 
are, perhaps, legitimately included in both the first and se- 
cond requests, especially the first. But as we do not find it 
absolutely necessary to decide them, we prefer their post- 
ponement for further discussion. 

[5.] The question made by the 4th, 5th, 7th, 15th and 
19th requests to charge, (the 8th not being found in the re- 
cord, and omitted, probably, by the Clerk, in copying the bill 
of exceptions, but relating, no doubt, to the same subject,) is 
whether the participation of General Bailey, in the organiza- 
tion of the Bank, was such as to prevent his administrator 
from recovering upon the bills of which his intestate died pos- 
sessed? . 

The capital stock of the Planter’s & Mechanic’s Bank of 
Columbus, was one million of dollars. By the second sec- 
tion of the charter, twenty-five per cent. viz: $250.000, was 
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required to be paid in specie, before any bills could issue. 
And by the 4th section of the charter, seven directors were 
to be elected, as soon as the sum of $250.000, in'specie, was 
paid in by the stockholders. And the president, directors 
and cashier were expressly inhibited from issuing bills until 
they had, officially and under oath, notified the Governor that 
the provisions of the charter had been “literally and strictly”’ 
complied with. (Prince, 125.) 

The Act of incorporation was assented to 30th December, 
1836. The latter part of April or first of May, 1837, the 
stockholders met and the stock was all subscribed for, each 
taking 188 shares of stock. Instead of paying the $250.000 
in specie, some six or seven hundred dollars, only, was thus 
paid, and the balance of the 25 per cent. was paid, partly in 
bank bills, partly in checks on the Bank of Columbus, and 
partly in the notes of the stockholders themselves, having 
some short time to run. A committee was then appointed 
by the stockholders, (Hampton S. Smith and 8. A. Bailey 
being two of that committee,) to whom these assets, such as 
they were, were confided, who made an arrangement with the 
Bank of Columbus, or rather, with H. B. Davis, the cashier, 
to give specie certificates for the $250.000—$230.000 of 
which was on the Bank of Columbus, and $20.060 on the In- 
surance Bank of Columbus. The committee turned over: to 
the Bank of Columbus the bills, checks and promissory notes 
paid in by the stockholders. No premiuth was paid the Bank 
of Columbus for these specie certificates, although specie, at 
that time, was worth from two to five per cent. premium. An 
election was then held for officers, and Smith was chosen pre- 
sident, and Samuel H. Peck, cashier. The certificates were held 
by the directors for a week or two, when they were returned 
to the Bank of Columbus, and in lieu thereof, a credit to that 
amount, in favor of the Planter’s & Mechanic’s Bank, was 
entered on the books of the Bank of Columbus. In the month 
of May Smith resigned, and Samuel Armstrong Bailey was 
elected in his place. 

The president and directors, or some of them, went to the 
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Bank of Columbus, and made inquiry of Mr. Davis, the cash- 
ier, about the specie, who replied, that the specie in the kegs 
and boxes shown to them was subject to their order, and 
would be paid on demand. And treating Mr. Davis “ with a 
generous confidence,” no money was counted. Indeed, none 
of the kegs ahd boxes were opened, and perhaps all were not 
evenseen. Noone, certainly, knew whether they contained one 
dollar; they did not go to the Insurance Bank at all, or see 
even the kegs and boxes in that bank, or have any assurance 
from the cashier, that the amount of his certificate was sub- 
ject to their order, and would be paid on demand, in specie. 

It appears, from the testimony of John Banks, that he was 
one of the committee to whom the specie certificates were de- 
livered, in order to put the bank in operation; that he called 
upon Mr. Roberts, the cashier of the Insurance Bank, and 
learned that the specie would not be paid or delivered to the 
directors on the specie certificate which that bank had given; 
and the witness states, that in consequence of this, he refused 
to unite with the other directors in the further proceedings 
which were had to organize the bank, 

The president, General Bailey, then addressed a communi- 
cation to Governor Schley, dated the 9th of May, 1837, in 
which he stated, that the provisions of the charter had been 
“literally and strictly complied with;’’ that “the sum of 
$250.000 in specie, had been collected by and paid over to us 
(the directors) by a committee of the stockholders, and that 
the same was then at their control at the Bank of Columbus, 
being deposited there for safe-keeping.”” And this was sworn 
to by the president, cashier Peck, and four of the directors, 
to-wit: Hampton 8. Smith, A. B. Ragan, F. C. McKinley 
and §. R. Bonner—a portion refusing to take the oath. 

Notwithstanding the possession of the $250.000 in specie, 
it was thought inexpedient to commence banking ; and it was 
resolved to loan out the capital stock of the bank (except 
about 2 per cent. retained for contingent expenses) to the. 
stockholders, or to others, should they decline taking it, upon 
their notes, properly secured and due the first of October 
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next thereafter, which was done. And for these notes, checks. 
were given, for corresponding amounts, to each stockholder, 
on the Bank of Columbus. The Planter’s & Mechanic’s Bank 
held these notes of the stockholders, until the second of Feb- 
ruary, 1838, when a new election was held, agreeably to the 
provisions of the charter. General McDougald and others 
were appointed directors, when McDougald was chosen pres- 
ident. 

One half of the money loaned, in 1837, to the stockhold- 
ers, or twelve and a half per cent. on the capital stock, was 
called in by the new board, which was paid in the bills of other 
banks, then in a state of suspension; and at the same time, 
an order was passed to issue $52.000, there then being only 
about $800 or $1.000 of specie in the bank; and they com- 
menced banking about ten days thereafter. In a short time, 
$198.000 more wererordered to be issued. And the return 
made in April, 1838, shows that $250.000 had been issued, 
up to that time. The next issue was $100,000. The plates 
had been prepared and the bills struck off, during the admin- 
istration of General Bailey as president; still, no bills were 
put in circulation until February, 1838, when General Mc- 
Dougald had succeeded him in that office. Bailey ceased to 
be either a director or stockholder, after the 5th of February, 
1838. 

It is unnecessary, for the purposes of this case, to trace the 
history of this bank further. That it was constituted accord- 
ing to the fundamental provision of the charter, requiring 
$250.000 in specie to be paid by the subscribers in limine, 
is not pretended. That it was organized against the declared 
will of the Legislature, in the very face of the law under 
which it drew its breath, is beyond a doubt. Had the $250.- 
000 in specie, actually been paid in, and deposited specially 
for safe-keeping, in the vaults of the Columbus and Insu- 

.rance Banks, I do not deny but that the certificates of their 
cashiers would have sufficed. But here, no specie was ad- 
vanced by the subscribers, nor deposited in these banks. As 
well receive, therefore, any thing else, which an accommoda- 
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tion construction would call cash, as the cashier’s certificate, 
furnished under the circumstances, that these were. They: 
were neither specie nor its representative, much less:its equi- 
valent ; consequently, one cannot hesitate, upon reading the 
evidence in the record, to pronounce the whole transaction a 
mere evasion of the charter. 

[6.] It is needless to quote the authority of this or any 
other Court, in support of the doctrine, that no one shall de- 
rive a benefit from the violation of the law; or what, in legal 
effect, is the same thing, from a fraud practised by himself 
or others, to his own advantage. This is unquestionably the 
rule of the Common and Civil as well as the Moral Law. 
No polluted hands shall touch the pure fountains of justice, is: 
a maxim inalllaw. And the simple question is, was the par- 
ticipation of.General Bailey in those preparatory, illegal,. 
we will not say fraudulent, proceedings, such as to prevent 
his administrator from maintaining this action? 

It is urged, that General Bailey had dissolved his connee-- 
tion with this bank, both as president and stockholder, before 
a single bill was issued and circulated. And this is true. 
He was not in “atthe death,’ therefore. But was he not 
the “avant courier” of this financial enterprize? The alpha, 
if not the omega of a monetary project, terminating, in a few 
years, in wide-spread mischief and ruin? He may be less 
culpable than others who aided and abetted, from the begin- 
ning to the end, ab ovo usque ad mala; still, was he altogeth- 
er guiltless? He and others put the ball in motion. He 
gave it a tremendous shove the 9th of May, 1837, when as 
president, he notified the Governor,’under his official oath, that 
“the sum of $250.000, in specie, had been collected of tle 
subscribers, and paid over to the directors, by a committee of 
the stockholders, and that the same was then at their control 
in the Bank of Columbus, being there deposited for safe-heep- 
ing.” And that the provisions of the charter, requiring this 
to be done, before any bills could be issued, had been “strict-- 
ly and literally complied with.” 
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Without this report to the Executive, no bills could or 
would have been issued ; with it, there was nothing to hinder. 
And however conscientious the General may have been in 
making this statement—and I would be the last man living to 
impeach his sincerity—it is not altogether certain that a sub- 
stitute could have been found to take his place and perform 
this service. It is in proof that a portion of the directors 
declined ia uniting in this representation. And now that the 
banking mania has subsided, and we contemplate, coolly, the 
difficulty and distress which it occasioned, we are not aston- 
ished at the scruples of those who refused to participate in 
these extraordinary measures. 

After all, I do not understand this halving and quartering 
a violation of the law. In law as in morals, he who is guilty 
in part, is guilty of the whole. It would be like the case 
mentioned in Tristam Shandy, of the Abbess and the Nun, 
where it was necessary to pronounce a certain criminal word 
to make their mules move with their carriage; it would have 
been a sin for either of them to utter the entire word, but 
they divided it into two parts; one articulated one part, and 
the other the other; and thus, effected their purpose and 
avoided all the sin of the expression. Men break and enter 
a house, with intent to commit a felony. One, after entering, 
immaterial for what cause, stops short, but the others pro- 
ceed to consummate the original design, are not the whole 
guilty of burglary? One ships goods to the coast, with a 
view to import them contrary to the Revenue Laws, and sells 
out to his confederates, who actually introduces them. Are 
they not all smugglers? 

I protest against being understood as intending to be offen- 
sive in the employment of these comparisons. I use them 
only as apt illustrations of the principle I wish to enforce; 
for I am fully persuaded, in my own mind, that the organiza- 
tion of this bank is not tainted with that moral turpitude 
which is generally ascribed to it; and which Iam bound, in 
candor, to say, appearances would indicate. 

There is one other view of this subject, which is entitled to 
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some consideration. | General Bailey was one of the corpora- 
tors to whom this charter was granted. (Prinec, 124.) It 
appears, from the testimony of Ragan, that there was dis- 
tributed to him 188 shares of the stock. On that, he was 
bound, by the charter, to pay twenty-five per cent. or $4.700 
in specie. Ile was one of the committee to whom the money 
was paid, if paid at all; and who knew the fact, if it was not. 
Did he pay it? Did he deposit it in the Bank of Columbus? 
The testimony puts this matter beyond cavil. The specie 
was not paid—was not deposited. . 

Here is proof positive, then, not only that the charter was 
wounded in this vital provision, but that General Bailey knew 
a. And yet, he takes the initiatory steps in organizing the 
bank; and having done this, transfers his stock to enable his 
successors to finish the work which he had begun; and it may 
be, that he sells to advantage, because of what was done. 
And now, his administrator comes into a Court of Justice and 
asks its aid, to make the stockholders (of whom, so far as lia- 
bility for redemption is concerned, he is one,) personally re- 
sponsible for the bills which his intestate had obtained ata 
_great depreciation ! 

We are clear that the action cannot be maintained ; the 
issuing of these bills, resulting as it did, directly from the pre- 
vious unlawful acts of the plaintiff’s intestate. And we say 
to him, and to all such, in the language of the classical quo- 
tation adopted by old Chief Justice Wilmot, in Collins against 
Blantern, (2 Wilson, 34T,) “Procul, O procul este profant.” 

[7.] We come now to the last assignment of error. It is 
predicated upon the refusal of the Court to give the charges 
‘set forth in the 10th 12th, and 17th requests. 

The substance of the position occupied by the plaintiff in 
error, is this: .. That the bank, having been illegally organ- 
ized on account of the failure of the subscribers to pay, bone 

fide, in advance, the sum of $250.000 in specie, as required by 
the fourth section of the charter, the election of directors, 
and the issuing of notes by them, as well as every other act 
done, or contract made by the said bank, was illegal and 
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void; and that, consequently, no cause of action could ac- 
crue to the administrator of Bailey, upon the bills held by his 
intestate. 

We controvert this proposition ; and hold the following to 
be the true doctrine: ‘That, conceding the bank to have been 
organized, and the bills issued without the actual payment of 
the $250.000 in specie, required by the charter; and that, 
by reason thereof, the State might, at any time, have re-called 
its corporate franchises; or a stockholder have resisted the 
payment of stock; or a debtor his liability to the bank, pro- 
vided the rights of third persons were not prejudiced ; still, it 
is a valid corporation, so far as to make it liable to creditors 
for its own acts, and its stockholders liable to bill-holders, 
under the 11th section of the charter for the ultimate redemp- 


‘tion of the bills put in circulation by the bank. 


I should regret, exceedingly, to find that we were chained 
down, by law, to hold any other doetrine than this. I want 
no case to support it, it is so obviously right in itself. It is 
enough for me, if there be no controlling authority against it. 
And I am quite sure there is not. We would not stir a 
single pebble of the law, or pervert a tittle thereof. I have 
examined, carefully, all the precedents referred to by Coun- 
sel, and while it is true that there are detached passages in 
some of the opinions or general expressions used, which, 
taken by themselves, are susceptible of the construction: im- 
puted to them ; yet, by looking at the exact case under con- 
sideration at the time, and taking the whole opinion together 
in all its bearings, it could be easily shown that no such judg- 
ment was intended to be given by the Court, as would. sup- 
port the opposite opinion. 

My first thought was to review the authorities cited by 
Counsel for the plaintiff in error ; but the space occupied in 
our Reports by these bank cases, has become the subject of 
serious complaint by the profession, not immediately inter- 
ested in this litigation; (the continuation of which is so pre- 
judicial to the financial reputation, and consequently, the 
commercial prosperity of the City of Columbus ;) I shall there- 
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fore pretermit my purpose, at least for the present. Should 
the cases rofied on be re-produced to the same point, as au- 
thorities have been on other occasions, I may he forced, as 
heretofore, to dischar ge this duty. 

But suppose it be true, as it is not, that neither the corpo- 
ration, itself, nor the bill-holders are liable, because of the 
illegal organization of the bank, was it not competent for the 
State, the other party to the contract, to relax any or all of 
the provisions inserted, for the protection of the public? In 
that event, although the $250.000 was a condition precedent 
to the existence of the corporation, still, if the State, repre- 
senting the people, saw fit to permit the bank to exercise the 
charter privileges conferred upon it, notwithstanding this 
omission, she had a perfect right to do so. And it is not for 
the ather party to complain. If the State did not desire or 
seek to avoid the charter on account of this omission, miscon- 
struction of the law, fraud, or whatever else you please to 
eall it, the other party cannot be heard nor treated as ab- 
solved from the performance of their obligations. 

It seems, then, that in December, 1840, the Legislature 
passed an Act to cause judicial proceedings to be instituted 
against several defaulting banks, which had failed to redeem 
their bills in specie. ((b8’s Dig. 115.) In December, 1841, 
another Act was passed to arrest these proceedings, provided 
the banks, implicated, should resume and continue specie pay- 
ments, on and after the first day of January next ensuing, 
and pay all costs which had accrued, and the Attorney’s fees. 
(1b. 117.) In December, 1842, these banks having failed to 
comply with the conditions imposed by the Act of 1841, an 
Act was passed, making-provision for the appointment of re- 
ceivers upon judgments of forfeiture being rendered, to take 
charge of the assets of these corporations, and to wind up 
their offices. In none of these Acts were the banks named, 
to which their provisions were made applicable. But by the 
Act of 1843, (16. 120-’1,) it is made. manifest that the pre- 
vious litigation referred to, was intended for the Planter’s & 
Mechanic’s Bank of Columbus, amongst others. Indeed, the 
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judical records of the country, as well as the history of the 
times, leaves no doubt as to a matter that is not questioned. 

Here, then, we have, in 1841, a re-affirmance of the char- 
ter granted to this corporation; in which, it is solemnly stip- 
ulated by the State, that notwithstanding the failure on the 
part of the stockholders to pay the $250.000 in specie, re- 
quired by the charter, or any other default; still, the bank 
may continue to exercise all the rights originally granted, 
provided it would resume and continue specie payments at 
the beginning of the following year. Had this been done, 
the faith of the Government was pledged, that the past should 
be forgiven. It was, to all intents and purposes, a Statute- 
pardon. An assignment having been made by this bank to 
Robert B. Alexander, under the Act of 1841, it is ratified by 
the Act of 1843, and declared valid for all purposes, both in 
Law and in Equity. Proceedings-have been had under this 
assignment from that day to this; and it has never occurred 
to any one to attack the assignment, upon the ipeeed of the 
incapacity of the bank to make it. 

When the information, in the nature of a quo warranto, 
was filed against this bank by Col. John H. Watson, as the 
Solicitor General of the Chattahoochee Circuit, to forfeit its 
charter, what-is the gravamen of the complaint? Not the 
failure to pay the $250.000 in specie; no, that is not men- 
tioned; but the charge brought against the corporation is, 
that “one James M. Wesson, on the twenty-third day of 
June, 1841, presented a five dollar bill, issued by said bank, 
at its counter, and demanded. payment in gold or silver, 
which was then and there refused!’ And it was for this that 
the “liberties, privileges and franchises” of the Planter’s & 
Mechanic’s Bank of Columbus, were seized and reclaimed by 
the State. It was born—lived some five years, issuing bills, 
selling exchange, and performing all the ordinary functions 
of a bank, and died; or rather, was executed, and no allusion 
was ever made to the failure to pay the twenty-five per cent. 
in specie, on the capital stock ! 

And, yet, we are now gravely told, that no such corpora- 
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tion as the Planter’s & Mechanic’s Bank of Columbus ever 
existed; or was capable, in law, of issuing bills, or otherwise 
contracting, or being contracted with. That it was a phan- 
tom bank! That all this Legislation, directing its charter to 
be forfeited for refusing to redeem its bills in specie; for the 
ratification of the appointment of a receiver by the bank, 
and for the collection and distribution of its assets, was a farce. 

Such an idea is as repugnant to law as it is to natural jus- 
tice and that good faith, which it is one great object and de- 
sign of Courts of Justice to compel the observance of. It 
would as ill comport with the honor and dignity-of the State, 
as it would be grossly and cruelly unjust to third persons, un- 
der such circumstances, that this charter should be pro- 
nounced ‘void, on the ground of the original illegality in the 
organization of the bank. The State has never complained 
of this injury ; but it is sought to be taken advantage of by 
those whose only complaint is, the disobedience to the law 
on the part of the stockholders themselves. ‘“ Neither the 
public interest nor public policy, nor regard for public mo- 
rals, demand such vengeance to be inflicted on the public them- 
selves; no such sacrifice of innocent victims, to appease the 
indignant spirit of a broken law.” (Per Duncan J. 8. WS. 
§ R. 219.) 

The corporation, itself, then, being clearly estopped, as is 
not strenuously controverted by a portion, at least, of the 
very able Counsel who have argued this cause, and that, too, 
upon Common Law principles, independent of the statutory 
ground upon which I have mainly rested this opinion, can the 
stockholders set up this defence against the bill-holders? 
We think not; and for reasons which we shall offer, apart 
from their long acquiescence in the re-affirmance of the char- 
ter, upon the single term proposed by the State, namely: 
the resumption of specie payments; an obligation binding 
upon the bank ab initio, and which did not need any super- 
venient legislation to create. 

If 2 corporation may contract by promise, express or im- 
plied—also, by assent and acquiescence, why may not the 
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ratification of the stockholders be presumed, by suffering time 
to elapse, during which they ought to have dissented. (1 
W. ¢ 8.101. 12 Wheaton, 73.) 

The argument in behalf of the bill-holders, is briefly this: 
“We-grant, that under the 11th section of the charter, the 
persons and property of the stockholders are bound for the 
redemption of the bills and notes issued by the bank; but it 
is only for such bills and notes as are thus issued, and not for 
such as may be issued by others, contrary to law; that the 
directors are the agents of the corporation, but not of the 
stockholders; and although the bank may be made liable, the 
stockholders did not undertake to redeem all the bills and 
notes for which the bank might be made liable, but only such 
as the bank issued.” 

[8.] It is not denied, and if it is, the books are full to the 
point, that the directors are the agents of the bank, and that 
they are clothed with authority ‘to issue bills. This being 
assumed, let us ascertain to what extent the bank is bound 
by the acts of the directors. . 

The general rule upon this subject is, that every principal 
is held liable to third persons in a civil suit, for the frauds, de- 
ceits, concealments, misrepresentations, torts, negligences 
or other malfeasances and omissions of duty of his agent, in 
the course of his employment, although the principal did not 
authorize, or justify, or participate in, or, indeed, know of 
such misconduct; or even if he forbade or disapproved them.. 
(Story on Agency, §452.) 

In every such case, the principal holds out his agent as fit 
to be trusted ; and thereby, in effect, warrants his fidelity 
and good conduct, in all matters of the agency. 

[9.] The doctrine, that a corporation can only, through its 
agents, do ight, and is not responsible for their zrongs, is 
exploded. (9 8S. f R. 94. 16 Hast. 6. 5 Wheaton, 326.) 

[10.] Again: The authority of the cashier or directors to 
bind the bank, is just such as these officers are held out to 
the public, by the charter, to possess, according to the gene- 
ral usage, practice and course of business of such institu- 
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tions; and their acts, respectively, within the scope of such. 
usage, practice and course of business, binds the bank in fa-', 
ver of third persons having no knowledge to the’ contrary. 
(Story on Agency, §114.) 

This charter holds out the directors to the public to pos~ 
sess the power, according to the general usage, practice and’ 
course of business in banks, to issue bills. These bills were’ 
issued within the scope of such usage, practice and course of 
business ; consequently, the bank is bound, notwithstanding: 
an over-issue, to redeem the bills thus put into circulation. 

[11.] For it is well established, that where one of two in-: 
nocent persons are to suffer from the tortious act of a third,. 
he who gave the aggressor the means of doing the wrong, must 
alone bear the consequences of the act. 

f12.]: With these guiding rules before us, we insist, that 
beyond all doubt, the Planter’s and Mechanic’s Bank of Co- 
lumbus were liable for the redemption of the bills issued by 
order of the directors, whatever the amount might be. They 
were the agents of the bank, to issue bills. . They acted with-; 
in the scope of their authority, and the course of their em- 
ployment. Their misconduct, therefore, cannot shield the 
bank from liability to bill-holders, who were ignorant of such 
misfeasance.. The corporation held out the directors as fit to 
be trusted ; and thereby, impliedly warranted their — 
in the discharge of their duty. 

Were the directors of a rail road company, having no: 
banking privileges, to issue bills, the public would take them 
at their peril; no liability would attach to the company, 
because no such power was designated by the charter. Not 
so, however, with a banking company. Here the right to 
issue bills is conferred upon the corporation, and through it, 
upon the directors ; and whether they make an over-issue or 
not, cannot be known to strangers. In the one case, the di- 
rectors are guilty of a usurpation of power; in the other, of 


an abuse of it only. 
Upon the same principle, the case of Coleman against the 
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Representatives of Bulloch and Wells, cited by Col. Jones, as 
having been decided by the Judges in convention, may be 
justificd. It was a suit te recover ’change bills, the issuing of 
which were forbidden by law, under a penalty. No one could 
claim to be the innocent holder of such bills, because every 
person is bound to know the public law. So of the case of 
Grary et al. vs. The State of Missouri, (4 Peters, 410,) which 
the senior Coursel considers the same ad unguem to the one 
atbar. And what was the judgment of the Supreme Court; 
or rather of the majority of that bench, some of its ablest 
members dissenting? Why, that a promissory note, given 
for certificates issued at the loan office, and payable to the 
State of Missouri, was void, because those certificates issued 
under an Act of the Legislature, were “ bills of credit ;’” and 
therefore, that their emission was prohibited by the Constitu- 
tion of the United States, which declares that no State shall 
“ emit bills of credit.” 

Who does not see, at a glance, the difference between all 
this class of cases, (and from such and elementary dicta to 
the same purport, the briefs of Counsel are made up,) and 
that under consideration? They are as wide as the poles 
apart. In the one instance, every man can read the charter, 
public law or Constitution, and determine, for himself, what 
is legal and what not. And all the community stand upon 
the same footing, in this respect. But. who can know, except 
the stockholders themselves, whether the $250.000 was paid 
in specie. Or whether the bills issued by the bank at any 
given period, exceed three times the amount of the capital 
atock actually paid in? The idea, that he who takes the bills 
of the bank is to lose his property which he has honestly parted 
with, because the stockholders or the bank have not done their 
duty to themselves, is unreasonable to the last degree. It 
-8eems strange, indeed, and sounds strange, to an unsophisti- 
cated ear. No precedent has been found, I feel quite confi- 
dent, none can be, to sustain such a doctrine. 

{13.] Such, then, being the nature and extent of the lia- 
ibility of the bank, how does it affect the stockholders? To. 
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solve this inquiry, we must look to the terms of the charter 
itself, for it is not pretended that the directors are the agents: 
of the stockholders. The stockholders are not responsible for 
the misconduct of the directors, unless they have agreed to 
make themselves so. 

By the 11th section of the chee it is stipulated and 
agreed, by and between the State of Georgia on the one part, 
and the present and prospective stockholders-of this corpora- 
tion on the other part, in consideration of the franchise 
granted, that amongst other things, as greater security to the 
public, the persons and property of the stockholders should 
be pledged and held bound, in proportion to the amount of 
shares and value thereof, that each individual or corporation 
might hold in said bank, for the ultimate redemption of the 
bills or notes issued by said bank. (Prince, 127.) To up- 
hold the argument, how important for the stockholders that 
it should have been inserted, “‘ provided the $250.000 in specie, : 
required by the charter to be paid in by us, the stockholders), 
be paid before any directors are elected or bills issued by the 
bank ; and provided, also, the circulation does not exceed 
three times the amount of the capital stock actually paid in.” 

This is plain—the general law of agency makes the bank 
liable for the bills; and the stockholders have made thems 
selves so, by their express agreement. Were these bills ce: 
sued. by the bank, viz: by the directors, who were the agents» 
of the company to issue bills? If so, the stockholders. have 
stipulated, that if the corporation is unable to redeem them, - 
they will. But for this guaranty, the charter, probably, would 
not have been granted. We have good reason to believe this, - 
seeing, as we do, that similar security was super-added to 
every other cotemporaneous bank charter. The public have 
a right, then, to look to it and demand its execution, in their 
behalf. ‘The contingency having happened upon which this | 
additional remedy accrued, to-wit: the insolvency of the cor-- 
poration, the people are entitled to. look to this ultimate re- 
dress. 

Ouly settle that these bills were “ isswed by the bank,” and 





436 SUPREME COURT OF GEORGIA. 
McDongald, adin’x, &c. rs. Bellamy, adm’r, &c. 








-the controversy is at an end. Were they not soissued? If 
not, by whom, pray, were they issued? Did the bank, before 
its dissolution, or its assignee, since, in the numerous suits 
instituted upon their bills, ever repudiate them? Have not 
_judgments been uniformly recovered against the bank, upon 
these bills? Has the bank, by plea, ever repudiated the act 
of the directors, in this respect? After the authoritative re- 
cognition of the defence here set up, and enunciation of it, 
there would be found few rational persons dealing with banks. 
It would destroy public confidence and shake the foundation 
of paper currency, by sweeping away, at once, every substan- 
tial liability of monied corporations, and leave all persons, 
unwise enough to deal with them, at the mercy of every faith- 
less officer in their employment. To quiet the-community, 
-and to maintain and uphold the best interests of society, we 
proclaim, that no such doctrine exists. 

We have ever looked to the plain and obvious meaning of 
the charter, itself, for our guidance in these bank cases. By 
this means, we steered safely between the projecting shores, 
when these questions were new tous. Time, reflection, re- 
exaiuination, and the judgment of the highest Judicial 
authority, have approved our course. We shall look steadily 
.to the charter in time to come. It is its own best expositor; 
.and whether we decide according to its letter or spirit. and 
reason, we are equally clear, that these stockholders are liable 
to redeem all the bills issued by the bank, whether there be 
smany or few—one million or three million of dollars, provided 
there be no corporate effects out of which the creditor can be 
satisfied. 

I profess no sympathy for the parties in this endless litiga- 
tion; and I sincerely trust, that in our future discussion, no 
.extrinsic appeals of this sort may be deemed necessary, by 
Counsel, in discharging their duty to their clients. There 
are, or were, many unfortunate bill-holders, who have sus- 
tained heavy loss, and have realized nothing from the scat- 
tered fragments of this broken bank; and, on the other hand, 
there are stockholders, or their surviving families, who have 
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been beggared by the mal-administration of this institution. 
We feel for all, and for all alike. But these considerations 
can have no influence with this or any other Court, in adjudi- 
cating positive law. Placing all upon the same level, and 
disregarding all private griefs and grievances, which had bet- 
ter be indulged any where else than here, we shall endeavor, 
in the exercise of an independent judgment, to hold the 
scales in equipoise, looking alone to the laws of the land. 












No. 56.—Leroy Napier et al. plaintiffs in error, vs. JoHN 
H. Howarp et al. defendants in error. 






{1.] If a verdict be rendered by a special Jury in a Court of Equity, finding 
that certain property should be settled on a married woman and her -chil- 
dren, but the decree is not formally and accurately framed, so as clearly to 
provide for such settlement, the Court may afterwards, and after the death 
of the wife, upon proper issues formed, and whilst it still has the fund un- 
der its control, perfect the decree, and do rightly what was intended to be 
done. To this end, an amendment may be admitted to a bill filed, making 
creditors of the husband parties to the proceeding, in order that they may 
be heard against it, if they so desire. 










In Equity, in Stewart Superior Court. Decision by: ie 
WorreLL, April Term, 1855. 






Thomas Napier, by his will, bequeathed certain property to 
trustees for his son, Thomas T. -his wife and his children. 
James L, Delaunay married one of the children. The trus- “4 
tees loaned him a part of the trust funds, and took two mort- | 
gages to secure the re-payment thereof. Prior to the mort- 
gages, certain judgments had been recovered against Delau- 
nay. Subsequent to the mortgages, other judgments were 
recovered, upon some of which John H. Howard was surety. 
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The trustees (the mortgagees) filed a bill against Lloward and 
others, alleging that Howard had taken up or fraudulently 
colluded with the older judgment fi. fus. by means of which 
he was proceeding to sell, under the younger ji. jus. all the 
property not included in the mortgages, and was reserving 
the older fi. fas. to sell the property included in the mortgage. 
This was the substance of the bill. ‘The prayer was for an 
injunction, Sc. ‘Subsequently, Howard filed a bill, alleging 
that under the will of Thomas Napier, the funds loaned by 
the trustees to Delaunay, were really the property of Delau- 
nay, and that the mortgages were fraudulently made and kept 
open for the purpose of defrauding the creditors of Delaunay. 
The prayer was for an injunction of the mortgage fi. fas. and 
a distribution to Delanuay, of his share of the property or 
money bequeathed as aforesaid. 

On a writ of error to the Supreme Court, they decided that 
the children of Thomas T. Napier, as they arrived at age, 
were entitled to a share of the property bequeathed, and di- 
rected an inquiry, in the Superior Court, as to the amount of 
the trust property; and farther, “what would be a suitable 
provision to be made for the support and maintenance of 
Mrs. Sarah C. Delaunay and her children, if any, out of her 
share of said trust property, including the whole, or such por- 
tion thereof as may be deemed equitable and just, and that 
the same be decreed to her for her maintenance and support, 
as well as for the maintenance and support, and education of 
her children, if any, and the balance, if any, be appropriated 
tothe debts,” &c. 

Upon a trial, the Jury found and decreed, that Mrs. De- 
launay’s share of this trust fund, viz: $10.074, “would be a 
suitable provision for her and her children.” 

From this decree Howard appealed, and the second Jury 
found the same verdict. Upon these verdicts, no regular de- 
cree was entered by the Court. . 

Subsequently, Mrs. Delaunay died. 

At the April Term, 1855, John Tolbert, Otis Childs and 
Benjamin T. Bethune, judgment creditors of Delaunay, ap- 





AMERICUS, JULY TERM, 1855. 439 


+ Napier et al. vs. Howard et al. 








plied to the Court to be made parties complainant to the bill 
of John H. Howard; and an amendment was proposed, by 
which the bill would be made a general creditor’s bill. ‘The 
amendment set forth the death of Mrs. Delannay, and claimed, 
that upon her death, her husband became her sole heir, and 
was entitled to all of the trust fund settled upon her, &ec. 

The Court below allowed the amendment, and this is the 
decision assigned : as error in this Court. 


We t.porn and J. Jounsoy, for plaintiffs. 
B. K. Harrison and S. Jongs, for defendants. 


Judge BenninG, having been of Goma 3 in this case, did 
not preside. 


By the Court.—Starngs, J. delivering the opinion. 


We are of opinion, that the ‘amendment submitted should 
have been received. And this opinion is intended to be ex- 
pressed, without prejudice to the rights of the children of Mrs. 
Delaunay, who are interested in the decision which has been 
made, for the purpose of settling this property on Mrs. De- 
launay and her children. 

It seems to have been the intention of the Court and Jury 
which tried.this case, to make a permanent settlement of this 
property, not only upon Mrs. Delaunay, for life, but upon. 
her children—yet, the form of the settlement; that is to say, 
the verdict of the Jury and the decree entered thereon, afe~ 
not sufficiently technical and accurate in the terms employed, 
so as clearly to carry into effect this intention, and thus con- 
stitute the fund a provision for Mrs. Delaunay during life, | 
and for her childrer after her death. 

Still, if this be what wes intended to be done, it is not too 
late for a Court of Equity to perfect or do rightly, what ‘it 
has undertaken to do in this behalf, with respect to a. fund 
which it still has under its control. But as the question, in 
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this point of view, seems not to have been argued in the Court 
below, and was not carefully discussed before us, and as we 
are anxious that all parties, who may so desire, should be 
heard upon it; and being, ourselves, also willing to be fur- 
ther advised, we therefore affirm the judgment, directing the 
amendment to be received—suggesting that the children of 
Mrs. Delaunay may be permitted to ask that a formal and 
proper settlement of this fund be made upon them, and that 
the Court below do try and determine the issues so formed.. 





No. 57.—Wettis Smiru and another, plaintiffs in error, vs:. 
W. S. Brooks, defendant in error. 


[1.] Parol evidence may be admitted, to show that the payee of a promissory 
note is fraudulently enforcing the same against the maker, after the con- 
sideration has failed. 


Complaint, in Marion Superior Court. Tried before Judge 
Powers, February Term, 1855. 


This was an action on a promissory note for $400. Wells 

d a William Walker, the makers, pleaded, 1st—a par- 

lalfailure of consideration in this: that the note was given 

for the hire of a negro mechanic; and it was agreed, at the 

» time, that if the negro died during the year, that there should 

4 ‘be a pro rata deduction from the hire; and that the negro 

died after the expiration of four months. 2d. That at the 

time of the hiring of seid negro, plaintiff undertook, and 

warranted the said negro to live during the year for which 

he was hired, &c. On motion, the Court struck out these 

pleas, and refused to hear all evidence offered in support of 
them. 


* This is the error assigned in this case. 
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Coox & Montrort, represented by Hawkins, for defen- 
dant in error. 






By the Court.—Starnes, J. delivering the opinion. 





[1.] The pleas which were stricken out in this case, set up 
as a defence, a partial failure of the consideration for which the . 
note was given, by the death of the slave for whose hire it was 
in part given, and by the plaintiff’s withdrawal of the 
blacksmith tools, which went along with the slave, as a part 
of the consideration. And the evidence of John B. Smith, 
which was rejected, was offered to sustain these pleas. 

It is true,‘that the note in question purported to be for 
value received. And this evidence was offered for the pur- 
pose of showing that value had not been received, by reason 
of the fact, that the true contract between the parties was, 
that if the slave died before the year for which he was hired 
had expired, a deduction was to be made from the note, pro-’ 
portioned to the time of service thus lost to the hirer. But 
the admissibility of the evidence was put upon the ground of 
a failure of the consideration—not a failure of considera- 
tion, because of the single fact, that the slave had died before 
the end of the year, but because this contingency had been 
contemplated, and provision made for it, in an agree 
that if he did so die, a deduction should be made accord 

And if such deduction be not now made, that it will op 
as a fraud upon the hirer and maker of the note. : 

Courts of Justice have gone very far to sustain pleas of 
want of consideration wed failure of consideration, in cases of _ 
suit upon promissory notes, especially as between the origi- ¥»" 4 
nal parties; and have manifested a strong disposition to rule, Py 
that when the written contract has been entered into, with the 
understanding that it is to be used in a particular way, or 
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with a particular qualification, it is a fraud to violate this un- 
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derstanding, and parol testimony may be admitted to ex- 
plain the contract. 

“This rule should be applied only to contemporaneous evi- 
dence, it seems. (Bollinger vs. Eckhert, 16 Serj. g& R. 424. 
Hurst vs. Kirkbride, 1 Binn. 616. Oliver vs. Oliver, 4 
Raw. 141. Hulse vs. Wright, 6 Serj. § R. 345. Barker 
vs. Prentiss, 6 Mass. 430. Stackpole vs. Arnold, 11 Mass... 
27. McInstry vs. Pearsall, 3 Ir. 319. Tobey vs. Barber, 
5-Ir. 68. Putnam vs Lewis, 8 Ir. 389.) 

In this case, therefore, looking upon these as pleas which 
allege a failure of the consideration for which this note was 
given, and a fraud on the part of the payee, we think this evi- 
dence might have been admitted; and we reverse the judg- 
ment, because the pleas were stricken out and the evidence 
not received. 

Such are the views which this Court entertained at the 
hearing ofthe cause. I was not satisfied with them at the time, 
but acquiesced, because the pressure of our duties would not 
allow of such further examination of the subject as I desired 
to make, before expressing any other opinion; and because I 
knew that Courts of Justice in our State had, for a long pe- 
riod, held, that the admission of parol testimony, to sustain.a 
plea of failure of consideration, in cases of contracts by pro- 
missory notes, was not a violation of the Common Law rule, 
which declared that parol testimony should not be admitted 


_to"vary, alter or contradict the terms of a written instrument. 


T was not satisfied with the reasons given for this, but, under 
the circumstances, I hesitated to adopt a different rule. 

These reasons are not in harmony with Common Law prin- 
ciples. The effort is made to reconcile them with Common 
Law rules, by holding, that “if the real contract of the par- 
ties 1s not expressed in writing, this must arise from mistake 
or fraud,” (Bollinger vs. Eckhart, 16 Serj. ¢ R. 424,) and 
that parol testimony is admissible to assail a written agree- 
ment, where there is mistake or fraud. This is true where the 
mistake or fraud is present, and enters into the execution of 
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the contract, and by reason thereof, the same does not express 
the real agreement and understanding of the parties. But 
the rule cannot be held applicable to any case where the hol- 
der, in his effort to enforce the written contract, or the oppo- 
site party when resisting it, puts a different construction upon 
it from that of his adversary. If this be so, any maker of 
such a contract has but to plead that the true tenor of the 
written contract, which is being enforced against him, is dif- 
ferent from what is alleged; that something else was under- 
stood between the parties, at the time, different in import; 
and that the person who sues, in not setting this forth, is 
making a fraudulent use of the instrument; and then he 
may introduce parol testimony to sustain his case. 

It is easy to see that such a rule as this, in all cases where 
the maker of the instrument chose to set up such a defence, 
would open the door and let in the mischief which the Com- 
mon Law rule was intended to prevent, would, in effect, com- 
pletely emasculate that rule; and would, practically, break 
down that barrier which the experience of ages has erected 
against the weakness of memory and the wickedness of men. 

I cannot, therefore, adopt this reasoning, and feel con- 
strained to say, that if an exception to the rule above men- 
tioned, in cases of failure of consideration, pleaded to actions 
on promissory notes, is demanded by the exigencies of trade 
and commerce, legislation should be invoked to provide such 
an exception. 
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No. 58.—Ann E. McDovgatp, adm’x, &c. plaintiff in error, 
vs. RicHarp A. LANE, defendant in error. 


[1.] The Act of 1850, entitled “an Act to regulate the testimony of Attor- 
neys at law,” does not prohibit the testimony of an Attorney, where the 
information which is sought, was not necessarily “a matter or thing ac- 
quired from his client, or during the existence, and by reason of the relation- 
ship of client and Attorney.” 

‘[2.] Where the charter of a bank required that twenty-five per cent. in spe- 
cie, of the capital stock subscribed, should be paid before the board of di- 
rectors should proceed to issue their notes, and this was never done, but 
the board, disregarding it, issued notes, some of which came into the hands 
of a party who brought suit upon them against a stockholder, who by a 
provision in the charter, was made ultimately liable, upon the failure of the 
bank to pay: Held, that if the action were against the corporation, by an 
innocent ill-holder, it could not be allowed to plead (and would be estop- 
ped from denying) that there had been a compliance with the terms of the 
charter, or that the bank had never been legally organized, had no author- 
ity to contract, and that its bills were consequently void; and that if the 

’ bank would thus be held liable, as the liability of the stockholder, upon 
failure of the corporation’s assets was incidental to that of the bank, the 
stockholder must be held liable, and cannot avail himself of such a plea. 


[3.] The liability of the stockholder in such a case, is not secondary and col- 
lateral to that of the directors for an excess of issue, where the charter 
provides, that “ in case of excess, the directors under whose administration it 
shall happen, shall be liable for the samé, in their private and individual 
capacities, and may be sued for the same in any Court of Record in the U. 
S.” &c. But the stockholder’s liability is joint and several with the direc- 
tor; and it is not necessary that the latter should be first sued to insol- 
vency. 

([4.] Where, in such a case, against a stockholder, an exemplification of the 
record of the case first brought against the bank, was offered as evidence 
of the identity of the bills upon which suit was brought: Held, that such 
exemplification, taken in connection with other circumstances in the case, 
and especially with the fact, that the notes sued upon in the last case came 
from the custody of the Attorney of record in the former case, afforded some 
presumptive evidence of that identity. 

{[5.] If the bill-holder in such a case participated in the fraudulent organiza- 
tion of the bank, and knew that the twenty-five per cent. in specie had 
never been paid in, and if he were concerned in making a fraudulent and 
deceptive return to the Governor, so as to enable the directors of said bank 
t> issue notes, a Court of Justice will not lend him its aid to recover the 
bills in his hands. 
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[6.] The defendant’s Attorney is not entitled to an order, requiring the bills 
sued upon to be deposited in Court until after final judgment, or payment 
of the same. 














Debt, in Muscogee Superior Court.. Tried before Judge 


Worre., December Term, 1854. 








This was a suit by a bill-holder against a stockholder, in ~ 
the Planter’s & Mechanic’s Bank of Columbus, to enforce the 
liability to redeem sundry bills sued on, amounting to $1900. 

The defendant moved the Court to dismiss plaintiff’s suit, 
on the ground that certain interrogatories which had been 
propounded to the plaintiff, and allowed and ordered, by the 
Court, to be answered, had not been answered by the plain- 
tiff, and produced the original interrogatories, with an entry 
made on the same by H. J. Devon, Attorney for the defend- 
ant, dated the 22d of March, 1853; that he had served a true 
copy of the within interrogatories and notice, on Wm. Dough- 
erty, the Attorney for plaintiff. . It was also proved to the 
Court, that the plaintiff did not reside in the Co. of Muscogee, 
and that Devon was dead. ‘The Court did not consider this 
sufficient evidence of service. Defendant then offered Mr. 
Dougherty as a witness, to prove a copy of the interrogato- 
ries was left at his office more than 60 days before the pre- 
sent term of this Court. ‘To which Dougherty, as Attorney 
for plaintiff, objected to testifying. The objection was sus- 
tained by the Court, and the defendant excepted. 

The plaintiff, before submitting his cause to the Jury, de- 
murred to certain pleas filed by the defendant, marked and 
distinguished as Nos. 4, 6 and 7, which pleas were as follows: 
No. 4. That the bills sued on are void, because the stock- 
holders never paid in the 25 per cent. in specie, as required 
by the charter. No. 6. That the plaintiff and his Attorney 
had made an illegal agreement, by which the Attorney was 
to pay all costs and receive one half of recovery for his ser- 
vices. No. 7. That the whole of the bills sued on were an 
excessive issue by the directors, and that under the charter, 
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the stockholders, if liable at all for them, were only ultimately 
liable, after the personal liability of the directors was ex- 
hausted; which demurrers were severally sustained by the 
Court; and thereupon, the defendant excepted. 

The plaintiff introduced A. B. Ragan as a witness, and 
proved that the signature of certain bank bills shown, as de- 
clared in his declaration, against this defendant, were genu- 
ine, and that the persons purporting to sign them as president 
and cashier, were acting as such at the date of said bills. 
Said Ragan also proved, that in February or March, 1837, 
the stockholders, or some of them, met for the purpose of or- 
ganizing the P. & M. Bank. Some paid in specie—not a 
large amount—some paid in bills of the banks of the State, 
and some made notes, indorsed to the satisfaction of the Bank 
of Columbus. They appointed Gen. S. A. Bailey, John 
Banks and H. 8. Smith a committee, to take charge of what 
the stockholders had paid in, and make an arrangement with 
the cashier of the Bank ‘of Columbus about specie; that said 
committee reported that they had made an arrangement with 
A. B. Davis, cashier of said bank, and that he would give 
them a specie certificate of deposit; that the stockholders 
then proceeded to the election of directors, of whom S. A. 
Bailey, John Banks and himself were three, and he believed 
Mr. Gold McKinley and Bonner were the others; that said 
directors then elected H. 8. Smith president, and Peck ca- 
shier; that Peck was not presert, and witness acted as 
cashier. 

Ragan further testified: That after organizing, they did 
not do any business. In May following, 1837, Smith, re- 
signed his appointment as president, and S. A. Bailey was 
then elected president. After his election, the president and 
several of the directors, and he among them, went to the 
Bank of Columbus and asked for the specie, and Davis told 
them that the kegs and boxes he showed them contained 
about $230.000, and that he, Davis, had procured them a 
certificate of specie deposit from the cashier of the Insurance 


Bank, for the balance, about $20.000, to make up the sum of 
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$250.000; that said Davis told them the said specie was at the 
control and order of the said P. & M. Bank, and might be taken 
away by them; that said directors did not go to the Insurance 
Bank, to demand or make any inquiry for the specie in that 
bank, but took the word of said Davis for it. The defendant 
objected to giving the statements of the said Davis in eyi- 
dence; which objection was over-ruled, and defendant ex- 
cepted. 

Witness further testified: There was no examination made 
by them, to ascertain if the kegs and boxes did contain spe- 
cie; and no count was made to see how much there was, but 
were satisfied with the statements of Davis, that they did con- 
tain specie, and also as to the amount. And the said witness 
testified, that they then retired, and the directors had a meet- 
ing and determined to do no banking business, and passed an 
order to loan out the money to the stockholders; and if they 
did not want it, to loan it out to others, except about $2.000, 
which was retained to pay expenses; that the stockholders 
gencrally borrowed the money ; that when the stock or shares 
were subscribed for, only one firm, Kelber & Watkins, of 
Coweta County, paid in about 6 or 700 dollars in specie. 
Some of the rest paid in their subscriptions in bills of other 
banks, but most of them in promissory notes, discounted by 
the banks of Coiumbus, which were put under the control of 
the committee. The witness, who acted as cashier, gave to 
them. who borrowed from the P. & M. Bank, checks on the 
Bank of Columbus ; he did not hear of any demanding specie, 
but one man, and the bank refused to pay him specie. Wit- 
ness did not hear why the bank refused. The matter was 
compromised, by paying Central Bank bills, which were at a 
discount, but witness did not recollect how much. The di- 
rectors determined no bills should be issued in 1837, because 
the bank thought, that in the condition of the country, bank- 
ing could not be made profitable, and none were issued until 
1£38. In February, 1838, agreeably to the charter, the an- 
nual election came on for directors, and H. S. Smith, D. Me- 


Dougald, M. W. Deny, John Banks, Hiram Reid and others, 
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were elected directors, and McDougald was elected president. 
An order was then passed, that the stockholders who had 
borrowed of the bank the preceding year, should reduce their 
debts by paying in one half. Those who complied, did so by 
paying in, mostly, the notes of suspended banks—very little 
specie was paid in—not' more than $800 or $1.000. The 
new stockholders, among whom was McDougald, put in their 
notes in the place of those from whom they purchased. The 
board of directors then ordered about $250.000 of bills to be 
issued. Order to issue means preparing the bills for circu- 
lation. The largest portion of the bills were put in circula- 
tion, but could not tell how much; could not identify any of 
the bills shown or put in circulation; has no reason to be- 
lieve they were put in circulation, but that they are now 
shown to him. Many of the bills put in circulation, were re- 
turned and re-issued, but how many witness cannot state; 
does not know that any prepared for circulation had been lost 
or mislaid, or deposited with the Bank of Columbus, or with 
John L. Mustian; docs not know whether there was a deed 
of assignment to R. B. Alexander. Alexander commenced 
to act as assignee in the Spring of 1843. Defendant then 
offered to prove by the witness, that Alexander, while he was 
assignee, declared and alleged, that he acted under the deed 
of assignment, and not under the Act of the Legislature; 
that he accepted under the deed, not under the Act of the 
Legislature. Plaintiff’ objected; the Court sustained the ob- 
jection. Defendant thereupon excepted. Witness also proved 
that the transfer to defendant, of 38 shares of the stock of the 
bank was on the transfer book before he was elected director 
and president. Plaintiff then read in evidence the bills men- 
tioned in the declaration. He also read in evidence, an ex- 
emplification of the record of a declaration judgment, and ex- 
ecution and return of nulla bona by the Sheriff. This ex- 
emplification showed the number of bills sued on, their 
amounts and dates of their signature, but did not specify 
them by number or letter. The defendant objected to said 
exemplification being read in evidence, except to prove the 
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judgment and return of nulla bona ; and that the recitals in 
the declaration against Alexander, assignee, was no evidence 
of the identity of the bills sued on. The Court over-ruled 
the objection and permitted said exemplification to be read 
as evidence of the identity of said bills sued on, to which said 
defendant excepted. The plaintiff here rested his case, and the 
defendant then introduced Szeymour R. Bonner, who testi- 
fied that he was one of the original stockholders and directors 
in said Planter’s & Mechanic’s Bank, in the year 1887; and 
that John Banks, 8. A. Bailey and H. 8. Smith were a com- 
mittee to make arrangement with the bank of Columbus ; and 
he was informed that a specie arrangement had been made 
with the Bank of Columbus by the committee. The directors 
went to see if there was a certain amount of specie at their’ 
control in the Bank of Columbus. Davis, the cashier, said 
there was there $226 or $230.000 on deposit, subject to- 
their control, and belonged to the Planter’s & Mechanie’s 
Bank; that he, Davis, had arranged with the Insurance 
Bank for the balance, and that he had a certificate to make 
up the deficit. I knew nothing of the arrangement but what 
one of the committee told me. ‘The Planter’s & Mechanic’s 
Bank had no banking house at that time, or place for specie. 
The $226 or $230.000 was all the specie in the bank of Co- 
lumbus. Specie was then at a premium of from 5 to 8 per 
cent. No premium was paid for the specie certificates as wit- 
ness knew of. The stockholders paid into the Bank of Co- 
lumbus, bank-bills and promissory notes, discounted in that 
Bank, and Davis gave the directors, for them, the specie cer- 
tificates. Both of the certificates were deposited in the Bank 
of Columbus by the directors, after their election, and they 
had called for the specie. The Planter’s & Mechanic’s Bank 
was credited with the amount of them. Witness, on the sub- 
ject of the disposition of the capital thus paid, corroborated 
the testimony of Ragan. The directors did not go to the In- 
surance Bank. The witness further testified, that after the 
failure of the Planter’s & Mechanic’s Bank, he bought a 
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large quantity of the bills of the bank, and had sold some of” 
them ; that before the commencement of this suit against Al- 
exander, and before the commencement of this suit, he had 
placed $1500 of the bills of the bank, in the hands of Wm. 
Dougherty, as his Attorney, for collection; that he was to 
pay all costs and expenses, and to collect the one half for the 
other; and that said Dougherty informed him, a day or two 
before this trial, that said bills were sued for in the name of 
this plaintiff, Lane, and embraced in the present suit. The 
plaintiff, by his Counsel, Wm. Dougherty, did not object to 
this testimony. Bonner proved that Hines Holt was not a 
director in 1837, when the letter was written to the Governor 
enclosing the affidavit of president and directors. The defen- 
dant then offered to prove by Hines Holt, that Alexander 
repeatedly declared and asserted, while acting as assignee, that 
he acted under the deed of assignment, and not under the law. 
This testimony was objected to, and the objection sustained; 


and thereupon, the defendant excepted. 
The plaintiff also read in evidence a copy of a-letter and 


affidavit, sent by the directors, upon the organization of the 
bank, to the Governor of the State, stating that the bank had 
collected, in specie, $250.000; as required by the charter, 
and were ready to proceed to organize. 

The Court, amongst other things, charged the Jury, that 
although they might believe, from the testimony, that the orig- 
inal organization of the P. & M. Bank was notin conformity with 
the charter, but done to evade the law; and although they 
might believe that said Bonner was a director and stockholder 
in such bank, aiding such organization; and although they 
might believe, that at the commencement of this smt, Bonner 
was the owner of fifteen hundred dollars of the bills sued upon 
and read in evidence, if they should believe, that in the or- 
ganization of 1837, Bonner was a director, and that no bills 
were issued then ; and subsequently, in 1838, there was an- 
other election of directors; and after this, the bills sued on 
were put in circulation by the bank, the plaintiff was entitled 
to recover on Bonner’s bills, unless it was shown that Bonner 
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-was a director when the issue was made. ‘To this charge de- 
fendant excepted. 

The Court was requested to charge, that if there was no 
evidence before the Jury of the identity of the bills, except 
the exemplification referred to, that the plaintiff could not 
recover. ‘The Court refused so to charge, and defendant ex- 
cepted. 

The Jury found a verdict for plaintiff; whereupon, Coun- 
sel for defendant moved the Court to require the Attorney of 
plaintiff to deposit said biils in the office, or to leave copies of 
‘the same. ‘The Court refused the same, and defendant ex- 
cepted. 

On these several exceptions, error was assigned. 













H. Horr; 8S. Jones; B. Hr1, for plaintiff in error. 







W. Doveuerty, for defendant in error. 






By the Court.—Starngs, J. delivering the opinion. 






By written agreement between the Counsel in this cause, 
‘it was.stipulated, that the argument should be confined to eer- 
tain specified peints; and that a decision on any other of the 
grounds of error presented by this record, should be waived. 

The points presented are the following : 

1. The refusal of the Court to compel the plaintif's Coun- 
‘sel ha testify as a witness. 

. So much of the decision as sustained the demurrer to the 
in “a Tth pleas. 

3. The admission of the record of the suit against the bank 
in evidence, and over-ruling exceptions to the exemplification 
thereof. 

4, The error alleged in the charges given and refused. 

5. In refusing to compel the plaintiff to deposit the bills 
upon which suit “had been brought. 


[1.] We think that the Court erred in not permitting Mr. 
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Dougherty to be sworn, for the purpose of proving the service 
of a set of interrogatories upon him. 

It cannot accurately be said, that the information here 
sought, was in the nature of “a matter or thing acquired 
from his client, or during the existence and by reason of the 
relationship of client and Attorney,’ according to the terms 
of our Statute of 1850. 

The fact sought to be proven was, that a copy of the inter- 
rogatories had been left at Col. Dougherty’s office, 60 days 
before the Court. Now, it did not certainly appear, that this 
fact could have been known to Col. Dougherty only by reason of 
his relation as Attorney to his client. His clerks or others, 
in or about the office, might have had as accurate knowledge 
of the fact as Col. D. If so, it need not have been by reason 
of his relationship to his client, that the knowledge was ob- 
tained by him; and if not, he was not rendered incompetent 
by the Statute. 

[2.] The next point made, is as to wiles decision of the Court 
below, upon the demurrer to the 4th plea. In which decis- 
ion, the Court held that the bills issued by the Planter’s & 
Mechanic’s Bank of Columbus, were not illegal and void, not- 
withstanding that twenty-five per cent. of the capital stock of 
said bank had never been paid in specie at any time, before 
or after said bills were issued; and that they constituted a 
good demand against the stockholders, 

We are impressed with the opinion, that this question is a 
very simple one, and that any other doctrine than that held 
by the Court below, would be a monstrous outrage on reason 
and justice; because, unless the complicity of the bill-holder 
with the banking corporation, illegally emitting bills, was 
shown, to sustain such a plea would be to allow such a corpor- 
ation to take advantage of its own most gross and fraudulent 
wrong. This is reason enough for our opinion. 

It may be true, and probably is so, that this bank was not 
legally organized, because that twenty-five per cent. in spe- 
cie, was never paid in, as the terms of the charter required. 
‘It may be true, that for this reason, a stockholder might have 
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resisted the payment of an instalment of stock, or a debtor 
his liability to the bank, (if the rights of third persons were 
not affected thereby,) and that the State might, at any time, 
hhave proceeded to revoke the corporate franchises of this 
bank. But this is a very different question from the right of 
a corporation to avail itself of a denial, that it ever possessed 
corporate franchises, in order to evade payment of just debts, 
which had been contracted with an innocent creditor, by vir- 
tue of its assertion and declaration, that it possessed these 
very corporate rights. In such a case, where the issue was 
between a corporation and those who innocently held, for a 
valuable consideration, its promises to pay, it certainly would 
be estopped to deny its authority to contract, in any Court of 
Justice in wide Christendom. 

It is not, however, every. case in which a debtor to a cor- 
poration, thus illegally or irregularly organized, would be al- 
lowed to resist the payment of a debt, in good faith contract- 
ed with him; nor every case in which tke State might right- 
fully forfeit a charter, where the bank had not proceeded to 
organize regularly, or had obtained its charter deceptively. 
In some such cases, it has been held, that the charter “could 
not, in a collateral action—in an action brought by the com- 
pany, to compel the performance of contracts entered into 
with it, be declared void.”” The reason given is, that “the 
State may waive the right to exact the forfeiture, or declare 
the charter void, because obtained by deception.” . The Pres- 
ident of the Kishacoquillas ¢ Con. Turnpike Co. vs. Mac. 
Conaby, (16 Serj. § R. 144.) 

A decision, similar in principle, has been made by the Su- 
preme Court of New York, in the case of Spear vs. Crawford. 
(14 Wend. 24.) 

In a somewhat similar case, Minor et al. vs. T he Mechan- 
ic’s Bank of Alexandria, (1 Pet. 65,) Judge Story held, that 
“it would be difficult to maintain that a collusive subscription 
got up between the original subscribers and the commission- 
ers, for the purpose of evading such a claim, could be permit ' 
ted to be set up to the injury of the subsequent purchasers of 
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the stock, who became bona fide holders, without participation 
in or notice of the fraud.’’ In such event, he says, “the law 
would hold the parties bound to their subscription and com- 
pellable to comply with all the terms and responsibilities im- 
posed upon them thereby, in the same manner as if they were 
bona fide subscribers.” 

If such reasoning and such decisions be correct, and so we 
believe them to be; if the debtor to a corporation, in an action 
by the corporation against him, for the debt, cannot be allow- 
ed, collaterally, to set up such illegal or deceptive organiza- 
tion ; and if such an organization cannot be pleaded to the 
injury of a stockholder, subsequently and in good faith pur- 
chasing; a@ fortiori, it cannot be set up by the corporation 
itself, when sued by a bill-holder, in good faith. 

If the corporation cannot set up such a plea in such a case, 
then it is liable to pay the bills so held; and if it be liable, 
the stockholder who is bound for the ultimate redemption of 
the bills, must, in his turn, be liable: because his liability is 
an incident to the liability of the corporation. 

It can be shown, we think, that the decision by the major- 
ity of the Court, in the case of Hayne vs. Beauchamp, (5 
Smead § M. 515,) is not in conflict with the views we have 
just presented. But we will not pause to criticise that case. 
If it be not in accordance with these our views, it is, in our 
opinion, wrong. 

Many other cases were cited by the Counsel for the plain- 
tiff in error, for the purpose of showing that the stockholder 
was not liable to pay these bills, because of the fraudulent or- 
ganization of this bank. Such cases as Dana vs. BRU. S.5 
Watts ¢ S. 245. Crooker vs. Crane, 21 Wend. 212, High- 
land Turnpike Co. vs. MeKean, 11 John. 98. Hibernia 
Turnpike Co. vs. Henderson, 8 Serj. § R. 219. Craig et al. 
4 Pet. 410. Collins vs. Blanton, 2 Wils. 34T. 

But these cases fall far short of establishing any such doctrine. 
They do show, that a Court of Justice will not lend its aid to 
a man who founds his cause of action upon an immoral or 
illegal act, if he were a party to that wrongful act. But 
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none of the cases go the length of holding, directly or in prin- 
ciple, that an innocent holder of a bank bill, issued by a bank 
asserting the right to the exercise of a corporate franchise, 
shall not be allowed to collect the same out of ‘that corpora- 
tion, if, indeed, the bank was fraudulently exercising such 
franchise. | 

The rule sustained by these cases is, that an action will not, 
under such circumstances, be sustained against the bank, if 
the creditor was particeps criminis, or in any way concerned 
in the fraud. “If, from the plaintiff’s own stating or other- 
wise, the cause of action appear to arise ex turp? causa, or the 
transgression of a positive law of his country, there, the Court 
says, he has no right to be assisted. It is upon that ground 
the Court goes, not for the sake of the defendant, but because 
they will not lend their aid “to such a plaintiff.” Lord Mans- 
field, in Holman vs. Johnson, (Cowp. 348.) 

[3.] It is also our opinion, that the Court was right in sus- 
taining the demurrer to the 7th plea, and in holding that the 
liability of the stockholder for the redemption of the bills as 
provided for by the charter, was not secondary and collateral 
to that of the directors, for excess of debts contracted. 

By the 4th regulation of what the Legislature declared’ 
should be “ fundamental articles of the Constitution of said 
corporation,” it was provided, that “‘in case of excess, the 
directors under whose administration it shall happen, shall 
be liable for the same in their private and individual capaci- 
ties, and may be sued for the same in any Court of record in 
the United States, by any creditor.”’ 

The directors are thus made liable, equally, jointly and se- 
verally, with the corporation, to pay such excess. They may 
be sued, therefore, in the first instance, and they may be sued 
at the same time with the bank, or afterwards. But there is 
nothing in the charter, requiring that they shall be first sued, 
or, indeed, that they shall be sued at all. The provision is, 
that they “ shall be liable, in their private and individual ca- 
pacity, and may be sued for the same,” Ke. It is, therefore, 
left optional with the bill-holder, whether or not he will sue 
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the director. And the language of the charter makes it ne- 
cessary that the bill-holder shall sue and exhaust the property 
of the corporation only, before he can sue the stockholder.. 

[4.] The exemplification of the record in the case of this plain- 
tiff, against Robert B. Alexander, assignee, was properly ad- 
mitted as evidence of the identity of the bills upon which suit 
was brought. It does not furnish full and satisfactory proof 
to this effect, it is true, but it seems indisputable that, when 
it.is taken in connection with all the circumstances before the 
Jury, and especially with the fact, that the bills came from 
the custody of the Counsel who was the Attorney of record 
in the Court below, some presumptive evidence was thus af- 
forded that the bills just declared upon, were the same which 
had been before the Court in the first case—the strength of 
which evidence was for the Jury to determine. 

[5.] The point next made, is upon the charge of the Court, 
to the effect, that though Mr. Bonner (the real owner of the 
bills in question) might have been aiding in the organization 
of said bank in 1837; and although such organization might 
not have been in conformity to the charter, yet, if no bills 
were then issued, and if he were not a director at the time 
the bills were issued on which suit is brought, the plaintiffs 
are entitled to recover. 

What we have have already said, is sufficient to suggest the 
error of this charge. The course of reasoning which has been 
pursued, and which has shown, that an innocent bill-holder, 
not participating in the fraudulent organization of the bank, 
is entitled to recover against the same, notwithstanding such 
fraudulent organization, has also clearly shown, that if the 
bill-holder did take part in such unlawful organization, he 
cannot enforce an action on his bills; for a Court of Justice 
will not lend its aid to “such a plaintiff.” If, therefore, 
Seymour R. Bonner participated in the illegal organization 
of this bank in 1837, and in an unlawful and deceptive return 
to the Governor, as to the amount of specie which had been paid 
in, thus aiding and enabling unlawful issues to be made; and 
if he knew that such issues, subsequently made, were unlaw- 
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ful, because that twenty-five per cent. of the capital stock had 
not been paid in specie before said returns were’ made, he 
should not be allowed to recover on these bills, and the Court 
should have given the Jury instruction ‘to this effect. 

[6.] The last point. which we have been asked to decide in 
this case, is made upon the ruling of the Court on the motion: 
to require the plaintiff’s Attorney to deposit the bills sued 
on‘ in Court. | 

Such an order would have been premature, we think, if 
granted before final judgment or payment of the bills. The’ 
reasons assigned for it apply only to such a state of the case; 
and no reason can be given, we think, why such an order 
would have been sooner required, whilst there are many rea-’ 
sons why the plaintiff should have the control of his bills, un- 
til final: judgment on them, or payment of them. We there- 
fore approve the decision of the Court on this point. | 

Let the judgment be reversed, for the reasons stated. 





No. 59.—BEnJAMIN Q. KEatoN, plaintiff in error, vs. JESSE: 
M. Davis, defendant in error. 


[1.] It is not a good objection to the depositions of a witness, testifying to 
services rendered and articles furnished, which have been entered in a book 
kept for the purpose, that he does not produce such book, or furnish a list 
of the items when required so to do, if he state that the buok has been lost 


or destroyed. 

[2.] K paid an account for medical services rendered by a physician to the 
son of D, and brought an action against D for the money: Held, that be- 
fore he was entitled to recover, he should have proved, either that the exi-- 
gencies of the case made it proper that he should call in the physician and 
settle with him, or that he had been specially requested so to do by the pa- 
rent. 
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Assumpsit, &c. in Dougherty Superior Court. Tried be- 
fore Judge Perkins, June Term, 1855. 


Jesse M. Davis sued Benjamin O. Keaton for fifty dollars, 
as money paid out for him, viz: in paying for medical services 
rendered to the son of Keaton, boarding with Davis. 

Upon the trial, plaintiff below offered the depositions of 
the physician, proving the amount paid and the services ren- 
dered. He stated: “I cannot attach the account, as then 
made, in separate items; I cannot find my account of it as 
then made ; I suppose it has been destroyed, as most of my 
other papers have been relating to my business done in Geor- 
gia.’’ Defendants Counsel objected to this evidence, because 
the witness’ books were not produced, nor an account of the 
items attached. The Court admitted the evidence, and de- 
fendant excepted. 

The plaintiff did not prove any specific request by the de- 
fendant, to him, to pay this debt. Defendant’s Counsel moved 
for a non-suit on this ground. The Court refused the motion, 
and defendant excepted. 

On these exceptions error is assigned. 


H. Moreay, for plaintiff in error. 


SuLiivan for Vason & Davis, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The first objection made in this case, is sufficiently 
answered by the statement of the witness, that his book or 
memorandum of the account had ‘been destroyed, as he sup- 
posed; and, therefore, he could not produce it, or append a 
list of the items. 

[2.] The next objection has more force. According to the 
petition, the amount sued for was paid for medicine, medical 
services, &c. supplied by Dr. Dunton to the son of the plain- 
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tiffin error. It appears that this son was boarding with the 
defendant in error, and was seized with illness while there, 
which made the attendance of a physician proper; that the . 
defendant in error called in this physician and paid this 
his bill. No proof was adduced, that this young man was a 
minor, under the care of the defendant in error; or that his 
parents were not near him, or that they had not made any 
provision for him in this respect ; or that the exigency of the 
case was such that it was reasonable and proper that, under 
the circumstazices, this physician should have been called in by 
the defendant in error to the young man, and the bill paid by 
him. In such case the law would have implied a promise to 
pay. But in the absence of any such evidence, and of any 
proof in the Court below, of any request having been made 
by Keaton, the plaintiff in error, that the defendant in error 
should pay this debt for him, or that Keaton had ever pro- 
mised to pay the same, we think that it was error in the 
Court to permit a recovery against the plaintiff in error. 

For any thing that appears in the case, the plaintiff in er- 
ror may have had a cross demand against this physician, and 
he may have looked to this indebtedness as his only prospect 
of satisfaction, in whole or in part. In such case, even though 
the charges made by the physician be undoubtedly reasona- 
ble, still, injustice may be done to the plaintiff in error, if 
he be compelled to pay the physician’s demand by the unau- 
thorized interference of the defendant in error. Hence, it 
is just, as well as legal, that the latter should show either 
that the circumstances of the case made it proper that he 
should call in this physician, and pay him, as he did, or that 
he was specially requested so to do by the the plaintiff in er- 


ror. 


Let the judgment be reversed. 
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No. 60.—Tuomas Hatcuer, plaintiff in error, 1s. THE 
Srate or Georatia, defendant. 


. 


[1.] Muc’: latitude of discretion must be allowed the Courts, as to their 
mode of conducting business ; to fetter their hands too much, would great- 
ly imp2Je and embarrass the administration of justice. 

[2.] Waere the defendant is indicted for an assault, with intent to murder, 
and it was proposed, by his Counsel, to prove a previous fight between the 
prosecutor and himself, two years previously, and then connect the two, 
by continued intermediate threats and acts of violence, on the part of the 
former, itis not error in the Court to require of Counsel to begin at the 
offence charged in the indictment, and travel back to the first fight, before 
that shall be given in proof. 


[3.] It is the duty of the Judge to have al/ the evidence taken down, which is 
submitted to the Jury in the trial of felonies ; still, it is questionable wheth- 
er his failure to do so would constitute a good ground for a new trial. 


[4.] Where there is a conflict in the testimony, Counsel, in his concluding 
argument, will not be stopped by the Court, as misrepresenting the testi- 
mony, because he assumés that the facts testified to by his witnesses were 
proven. : 


([5.] When the Court has charged, fully, all the law of the case, and the Jury, 
after consulting, return for further instructions upon some particular point, 
the Court is not bound to repeat all the law favorable to the accused. 

‘[6.] Judgment will not be arrested because three of the nineteen Grand Ju- 
rors’ names are set out by the initials of the Christian name only. 


Assault, with intent to murder. Tried in Dougherty Su- 
-perior Court, before Judge PERKINS, at June Term, 1855. 


A motion was made, in arrest of judgment, upon the ver- 
-dict in this case, because the names of only sixteen Jurors 
were written in the bill of indictment—the initials of the 
names of the other Jurors, only, being inserted. The motion 
was over-ruled, and defendant excepted. 

Defendant’s Counsel moved for a new trial, upon the fol- 
lowing grounds, among others: 

1st. That the Court erred in ruling out the testimony of 
Charles W. Rawson, of the fight between the prosecutor and 
defendant, about two years before the alleged crime, when 
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the prisoner’s Counsel announced that they expected to con- 
nect the two fights, by repeated threats and continuous acts 
of violence on the part of Saucer, down to the time of the 
committing the crime charged in the indictment. 

2d. That the Court erred in announcing to. the Counsel, 
that he would not be particular in taking down the testimony, 
in the precise words and language of the witnesses, in the 
brief of testimony, and in holding that the brief required to 
be taken down by the Statute was only a memorandum, or the 
substance of the statements of the witness, taken at the dis- 
cretion of the Court, and that Counsel for the prisoner could 
not be allowed to ask the Clerk, who was taking the brief, 
to take down any portion they might choose; but that the 
Court would only have taken down that. portion of the testi- 
mony which it thought proper and material; and also, in re- 
fusing to let the brief be read over to the witnesses, after it 
was taken down, unless desired by the witness. ’ 

3d. That the Court.erred in refusing to stop the State’s 
Counsel in the concluding argument to the Jury, when mis- 
stating and misrepresenting the testimony, although request- 
ed so to do by the prisoner’s Counsel; which misstatements 
consisted in the Counsel’s saying to the Jury, that the evi- 
dence was, that Saucer, when he left the crowd and went in 
pursuit of Hatcher, did not have his hand in his pocket, but 
held both of them down by his side; when the testimony of J. 
T. Greer was, that one of his hands was in his pocket, and, 
he thinks, his left hand; also, that there was no evidence that 
Hatcher saw Saucer when he came up to the crowd; also, that 
the testimony of Walker was, that when Hatcher appealed to 
the by-standers on the side-walk, Saucer stopped pursuing 
him ; when the testimony of Walker was, that Saucer did not 
stop until- Hatcher turned round to shoot; and other mis- 
statements, of the same kind: The Court holding, that he 
would not allow interruptions, when there was a conflict in 
the testimony. | 

4th. That after the Jury had retired to their room and re- 
mained some two or three hours in consultation, they were, 
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by their own request and the consent of Counsel, brought 
back and re-charged by the Court; in which re-charge, the 
Court told the Jury, that if they believed, from the evidence, 
that Saucer intended, when he went in pursuit of Hatcher, to 
commit a felony, Hatcher was justifiable; and when Counsel 
for prisoner rose to request the Court to correct. his charge, 
he peremptorily ordered them to sit down, and refused to hear 
them; and the Jury retired, and in a few minutes, returned 
witha verdict of guilty. 

5th. That two of the Jury, to-wit: Archibald P. Greer and 
B. A. D. Hampton, had formed and expressed a decided opin- 
ion, unfavorable to the prisoner, before they were taken on 
the Jury; and which opinions and expression were unknown 
to prisoner and his Counsel, at the time they were taken, but 
they were regarded as fair and impartial Jurors. 

The last ground was supported by the affidavits of the Ju- 
rors themselves, showing, that from having seen the crime 
committed, and from having heard the evidence under oath, 
they had formed and expressed opinions as to the guilt of the 
prisoner. 

The Court over-ruled the motion for a new trial, and de- 
fendant excepted. 

On these exceptions, error has been assigned. 


H. Moraay, for plaintiff in error. 
Sol. Gen’] Lyon; Strozrer & SLaveuTsER, for the State. 


By the Court,—Lumpx1n, J. delivering the opinion. 


Was it error in the Court to rule out the ERY, of 
Charles W. Rawson? 

The defendant proposed to prove, by this witness, a fight 
between the prosecutor and himself, two years before the al- 
leged crime was committed, the prisoner’s Counsel announcing 
that he expected to connect the two transactions, by repeated 
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and continued threats and acts of violence, on the part of 
Saucer, down to the time of committing the offence charged 
in the indictment. 

[1.] Much latitude of discretion must be sltenei to the 
Courts, as to the mode of conducting business; and to fetter 
their hands too much, will greatly impede and embarrass the 
administration of justice. 

[2.] And we see no objection to the course purviedt in this in- 
stance. Why could not Counsel begin at the last fight and go 
back to the first, as well as to reverse this order? By pursu- 
ing this course, there would be no danger of admitting ille- 
gal testimony: whereas, by getting in proof of the first 
fight, and then failing to connect the two, injury would have 
been done. True, the testimony could have been withdrawn, 
as to the first fight, if the defendant failed to connect the two. 
Nevertheless, impressions would have been made, which could 
not be eradicated. 

The evidence, as to the intermediate threats and acts of 
violence, all came out; and it utterly fails to link the two 
fights together. On the contrary, it establishes the fact, that 
Saucer had stood in the relation of employer and friend to 
Hatcher, and done him kindnesses. 

Perhaps the Court was not sufficiently guarded in the 
remarks made concerning the taking down of the testimony, 
if, indeed, they were made. They are not in the bill of ex- 
ceptions, proper, but appear, by way of recital, in one of the 
grounds taken for a new trial. Whether, the motion being 
over-ruled, the Judge is to be understood as indorsing the 
truthfulness of all the facts assumed in the motion for a new 
trial, is somewhat questionable. 

[3.] In the opinion of this Court, it is the duty of the pre- 
siding Judge, and one clearly prescribed by law, to have all 
the testimony which is submitted to the Jury taken down as 
accurately as possible, and read over to the witness, to be 
corrected and approved, to be used for any purpose which it 
may subserve. And we further hold, that it is the duty of 
the Court, when Counsel rise repeatedly and request that this 
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and that piece of evidence may be noted, by way of giving 
emphasis to it before the Jury, to set Counsel down; and 
thus, prevent the progress of the trial from being disturbed 
by such unreasonable interruptions. 

Has any injury resulted to the party in this case? It is 
conceded, that all the material proof was taken down, and is 
now in the brief of testimony ; and whether taken down or 
not, all of the evidence went to the Jury. We are not pre- 
pared to admit, that the omission to take down the proof, 
would be a good ground for a new trial. More could not be 
asked by the prisoner, than a fair and impartial trial upon all 
the facts. That he has had. 

[4.] The next error complained of is, that the State’s 
Counsel was not stopped, in his concluding argument, from 
misrepresenting the testimony—the Court deciding, that it 
would not listen to any application of this sort, where the ev- 
idence was conflicting. Defendant’s Counsel acknowledges, 
in his argument before this Court, that there was a conflict 
in the proof upon the point about which the alleged misstate- 
ment took place; and the record confirms the fact. Was not 
the Court, tlien, clearly right in not interposing? It might 
be more proper, perhaps, where there is a conflict, for Coun- 
sel to speak a little more accurately as to what is or is not 
proven. But we must not prescribe an iron rule upon this 
subject. It would trammel, too much, that freedom of dis- 
cussion so necessary to the eliciting of truth. 

[5.] After the Jury had retired to consult, they returned 
to get further instructions from the Court. It is distinctly 
admitted, that in his general charge, at the close of the case, 
the Judge submitted the whole law of the case, fully, to the 
Jury. And it is not denied, but that what he subsequently 
repeated to them was correct. The complaint is, that he did 
not go far enough the second time; and that when Counsel 
rose to “‘correct’”’ his charge, in this respect, he was set down. 

We do not agree with defendant’s Counsel, in denominating 
his effort as an attempt to “correct” the Court. It was nei- 
ther more nor less than an attempt to get the Court to re-iter- 








AMERICUS, JULY .TERM, 1855. 465 


Hatcher vs. The State. 








ate to the ‘Jury all the charge which was favorable to his 
client. This the Court was not bound to do. 


The ground, as to the disqualification of two of the Ju- 
rors, Greer and Hampton, is abandoned; and need not, 
therefore, be considered. 

[6.] Was the Court wrong in over-ruling the motion to arrest 
the judgment, because the full names of sixteen Grand Jury- 
men, only, were in the body of the indictment, three more’ 
having been written with the initials only ? 

In the first place, we say that this clerical error might’ 
have been corrected by the minutcs of the Court or other- 
wise. Secondly, that men in this country are frequently just 
as well known by their initials, as any other way.. The prac- 
tice is somewhat different in England. A man is usually 
called,, there, by his whole name—as, James Sheridan 
Knowles. And this has always heen so. And hence, the 
Common Law rule, as to names, has always been more strin- 
gent than in this country. But, thirdly, this being a motion 
in arrest of judgment, and not affecting the real merits of the’ 
offence charged in the indictment, comes too late. “ All ex- 
ceptions which go merely to the form of an indictment, shall 
be made before trial; and no motion, in arrest of judgment, 
shall be sustained for any matter not affecting the real merits’ 
of the offence charged in such indictment:” (Cobb’s Digest, 
833.) What a world of meaning in this little section! And 
yet, it has lain almost dormant in the Penal Code, for nearly 
twenty years! It is second only, in importance, to the Ist 
section of the same division, which. declares, that every in~ 
dictment shall be deemed sufficiently technical and correct, 
which states the offence so plainly that its. nature may be 
easily understood by the Jury, and which was fully applied, 
for the first time, in Studstzll’s case, in T Ga, R. What a 
cloud of technical cobwebs and quibbling distinctions have 
been swept away by these two broad enactments! 

The other two grounds, that the verdict was contrary to 
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iaw and evidence, are not insisted upon ; and consequently, 
are not considered. 





No. 61.—Beun & Foster, and another, plaintiffs in error, vs. 
JoHN N. Puriiies, defendant in, error. 





[1.] A mortgage executed by a defendant against whom a verdict has been. 
rendered, upou which an appeal has been taken, is an alienation, within the 
sense of the Act of December 19th, 1822, passed for the purpose of prevent- 
ing “an alienation by the party of his, her or their property, between the 
signing of the first judgment and the judgment on the appeal.” 


. 







Rule, in Dougherty Superior Court. Decision by Judge 
Perkins, at May Term, 1855. 


Behn & Foster recovered judgments against A. Y. Hamp- 
ton, from which he appealed, with James J. Green as his sure- 
ty on the appeal. Before judgment on the appeal, Hampton 
executed mortgages to other creditors, upon portions of his 
property. Upon.a rule to distribute money arising from the 
sale of the mortgaged property, the facts being agreed on, 
Counsel for Behn & Foster moved the Court for a rule ad- 
judging the money to them, on the ground that the mort- 
gages were alienations by the defendant, in contravention of 
the Act of 19th December, 1822. The Court refused the 
the rule, and this decision is assigned as error. 

The writ of error was sued out in the name of Behn & Fos- 
ter and James J. Green, the surety onthe appeal. A mo- 
tion was made to dismiss the writ of error, on the ground that 
James J. Green was no party to the proceedings in the Court 
below, and was improperly joined as a party ; and that Behn 

. & Foster were not made parties to the writ by their consent, 
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nor are they represented here by Counsel; nor do they com- 
plain of the decision set forth in the bill of exceptions. 







HINEs ; Coney, for plaintiff in error. 






R. F. Lyon, for defendant in error. 






‘By the Court.—Starnes, J. delivering the opinion. 





[1.] ‘The judgment in this case must be controlled by the 
‘construction which is given to the Act of December 19th, 
1822, declaring, that “‘where an appeal is entered” from the 
‘first verdict, the property of the party against whom the ver- 
dict is rendered, shall not be bound, except from the signing 
of the judgment on the appeal, except so far as to prevent the 
the alienation by the party of his, her or their property, be- 
tween the signing of the first judgment and the signing of 
the judgment on the appeal.” 

Pending this appeal, the judgment debtor, A. Y. Hamp- 
ton, executed certain mortgages of his property to other per- 
sons than the plaintiffs in error, (who were the plaintiffs in 
the case which was upon appeal,) and the question is now 
made, whether or not such a mortgage was an alienation of his 
property by the debtor, within the meaning and — of 
the aforesaid Act. 

We may be aided, in the effort to discover the sense in 
which the word alienation was employed in the Act, by first 
ascertaining what was the mischief which the Act was inten- 
ded to remedy. It will be admitted, without cavil, that that 
mischief was the parting with that power over, or interest i” 
the property by the defendant, which would operate to the 
prejudice or deprivation of the substantial interest of the 
judgment creditor. The Act was intended to secure and 
preserve, to the plaintiff, the interest in, or lien upon, the de- 
fendant’s property, which had been created by his verdict 
and judgment. And it was undoubtedly intended, that by it 
he should be restrained from doing any thing, the effect of — 
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which would be to vest in another, any such interest in or 
right. over his property, as would effectually defeat the plain- 
tiff’s right to have the same made subject to any judgment 
he might finally obtain on the appeal. Any thing, therefore, 
done by the defendant, which would operate to the depriva- 
tion of the judgment creditor’s interest, would be, in our 
Opinion, an alienation within the sense of the Act. 

It is true that the Common Law definition ‘of alienation 
was different. That was a parting with property, the direct 
object of which was to deprive the heirs of the substantial in- 
terest in the estate. And it has been correctly argued by 
our brother Lyon, that a conveyance by mortgage, being in 
Georgia a mere security for the debt—a mere lien, is not an 
alienation in this sense. But if we are right in what we have 
already shown, the Legislature did not contemplate an aliena- 
tion in this sense—was not looking to a parting with the pro- 
perty with reference to the interest of the heirs, but to that 
of the judgment creditor. 

Inasmuch, then, as a mortgage, unless it be heldto be an 
alienation within the terms of the Act, as thus construed, 
.could be easily and readily resorted to by the defendant, in- 
stead of a direct conveyance, and thus the mischief which the 
Act was intended to correct be left entirely unremedied, we 
think it becomes very plain that a mortgage is such an alien- 
ation, in our State, as was contemplated by the Legislature 
which passed this Statute. 

An effort has been made to analogizethis lien by mortgage, 
-in Georgia, to other mere liens which are not conveyances. 
A debt contracted by the defendant, during the pendency 
of the appeal, has been taken as an example. 

If such a lien were coupled with a power which’ authorized 
the creditor, without any further act of the debtor, to enforce 
the same against the property of the debtor, and gave the 
-judgment relation back to the time of the contract, then the 
analogy would serve. But such are not characteristics of a 
mere debt; and therefore, the reasoning is not accurate. 

Let the judgment be reversed. 
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No. 62.—GrorGgE CURRELL, survivor, &c. plaintiff in error, 
vs. JOHN N. PHILLIPS, defendant in error. 






.[1.] A motion to rule a Sheriff, on the ground that he has failed to levy on 
the property of the defendant in fi. fa. will not be sustained, unless: the 
movant make it appear that he has been injured by the Sheriff’s failure to 
levy. 






Rule, in Dougherty Superior Court. Decision by Judge 
PERKINS, at June Term, 1855. 







A fi. fa. vs. Andrew Y. Hampton, issued from May Term, 
1854, and returnable to November Term, 1854, of Dougherty 
Superior Court, was placed in the hands of John N. Phillips, 
the Sheriff, on 23d June, 1854. At June Term, 1855, a rule 
nisi was granted, requiring the Sheriff to show cause why he 
should not pay over the amount due on said fi. fa. 

The Sheriff returned, that since the last term of the Court, 
he had seized and sold all of the property’ of defendant, the 
proceeds of which were subject to the order of the Court; 
that the sale of seven negroes had been stopped by an injunc- 
tion, granted by this Court since the last term. The amount 
in his hands was $27.408 77, claimed by sundry fi. fas. most 

of them older than that of the movant’s. 

The Court refused to make the rule vs. the Sheriff abso- 

lute; and this decision is assigned as error. 

















Spicer, for plaintiff in error, 






R. F. Lyon, for defendant in error. 






By the Court.—BeExn1e, J. delivering the opinion. 









[1.] Should the Court below have made the rule nisi an 
absolute one against the Sheriff? 

Section 50 of the Judiciary Act of 1799, is in these words: 
‘“ The Sheriff shall be liable, either to an action on the case 
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or an attachment for contempt of Court, at the option of the 
party, wherever it shall appear that he hath injured such par- 
ty, either by false returns or by neglecting to. arrest the de- 
fendant, or to levy on his property, or to pay over to the 
plaintiff or his Attorney, the amount of any sales which shall 
be made under and by virtue of any execution, or any moneys 
collected by virtue thereof.” 

The Sheriff shall be liable to. a rule, wherever it shall ap- 
pear that he hath injured a party, &c. by failing to levy on 
the defendant's property, &e. 

In this case, the Sheriff failed to levy on the property of 
the defendant in fi. fa. until after the return term of the fi. 
fa. Before the next term after that term, he did, however, 
seize and sell all of the property of the defendant, except 
some negroes, which he was prevented from selling by an.in- 
junction. And the proceeds of the property sold he had in 
hand when this rule was taken, holding under the claim of 
other fi. fas. 

This being the state of the facts, the question is, does it 
“appear” that the Sheriff, by failing to levy until after the 
return term of the writ, “injured” the plaintiff? And 
we.must say, that it does not. It does not appear that any 
of the defendant’s property was lost to the plaintiff, by the 
delay. It does appear, that there were older fi. fas. against 
the defendant in fi. fa. and it does not appear but that these 
ji. fas. may have been large enough to require, for their satis- 
faction, the whole of the property of the defendant in fi. fa. 

We, therefore, cannot disturb the decision of the Court be- 
low, refusing to make the rule absolute. 
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No. 68.—MartTHA Hooxs, plaintiff in error, vs. Mannine G. 
StampPer, defendant in error. 


[1.] Where the appellant and his security signed their names upon the min- 
utes of the Court, for the Clerk to write the bond above, and he failed te 
so: Held, that it is, nevertheless, a good appeal, and the omission may be 
supplied at-any time. 

[2.] A will of personalty without witnesses, being void under the Act of 
1852, the judgment of the Ordinary, admitting such a paper to probate, is 
a nullity, and may be set aside, upon motion, at any time. 


Probate of will. On appeal, in Lee Superior Court. —De- 
cision by Judge Perkins, June Term, 1855. 


Martha. Hooks, widow and relict of Robert. 8. Hooks, 
moved a rule in the Court of Ordinary of Lee County, that 
Manning G. Stamper, executor of the will of said Robert S. 
show cause, at the next term, why the judgment admitting 
the will to probate, should not hes set aside and revoked, on 
the grounds— 

1st. That the paper, itself, shows that it was not attested 
as required by law. 

2d. That the affidavits of the witnesses on which the pro- 
bate passed, do not show that they attested and subscribed 
the paper in the presence of testator. 

At the next term, the rule was made absolute, uni the 
letters testamentary revoked. Stamper, being dissatisfied, 
applied to the Ordinary. to appeal, and he and his surety 
signed a blank bond. Their signatures were attested by the 
Ordinary, but the bond was never filled up. Counsel for 
Mrs. Hooks moved to dismiss the appeal, on the ground that 
there was no appeal. Counsel for Stamper proposed to prove 
the facts by the Ordinary and the surety. The Court admit- 
ted the evidence and refused to dismiss the appeal. To both 
of which decisions, Counsel for Mrs. Hooks excepted. 

Counsel for Stamper then moved to dismiss the whole pro- 
ceedings, on the ground that the first probate was in solemn 
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form. Which motion the Court sustained, and Counsel for 
Mrs. Hooks.excepted. 
Counsel for Mrs. Hooks proposed to. amend the rule, and 
insert, as ground for setting aside the probate— 
1st.. That the paper propounded is void, as a will, under 
the Act of 1852, because there was no witness who could have 
been called to prove it in solemn form. 
2d. Because Mrs. Hooks never had notice of the motion 
. for probate, in solemn form. 
The Court refused to allow the amendment, and Counsel 
for Mrs. Hooks excepted. 
On these exceptions, error has been assigned. 














Strozier & SuavGuTER; WaRREN, for plaintiff. 





Hoop, for defendant in error. 








Lyon; 


By the Court.—LumPxtn, J. delivering the opinion. 







[1.] Was the Court right in refusing the motion to dismiss 
the appeal, and in allowing the clerical omission to fill up the 
bond, to be supplied by parol? We think so, most clearly. 
The party had done, as the testimony shows, all the law 
required of him. to entitle him to an appeal. He had paid 
the cost and entered his own name, together with that of his 
security, upon the minutes, to be filled up with the necessary 
bond: He could'do nomore. And the omission of the Clerk 
to write out the bond, must not be allowed to deprive him of 
his Statutory right. Indeed, this clerical mistake is amend- 
able, both by the Statutes of Jeofatls and the Act of 1818. 
(Prince, 442.) 
[2.] Was the Court right. in sustaining Sea motion to dis- 
miss the case? 
4 The will of Robert Hooks had been proven and admitted to 
record; and yet, it had no attesting witness, as appears from 
the probate itself. The witnesses who prove the execution of 
the will, do not pretend that it was attested. Indeed, it is 
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conceded that it had no subscribing witnesses. The will was 
therefore utterly void, and of no effect, according to the Act 
of 1852, extending the provisions of the Statute of Frauds, 
as to realty, to all wills of personalty, executed after the 1st 
day of June, 1852. (Pamphlet Laws, 154.) 

This will was made several months thereafter. It was com- 
petent, therefore, to move, at any time, to set aside the judg-- 
ment of the Ordinary admitting this paper to probate. It 
was a nullity upon its face; and in favor of such a judgment 
nothing could be presumed. The appeal must be re-instated. 

We apprehend that the appellees will find themselves under’ 
no necessity to amend their pleadings; they have the right 
to do so. This point was so decided in Vance against Craw- 
ford, in the case of Marshall Keith's Will. (4 Ga. R. 445.) 
It was there held, that the pleadings might be amended in 
the Superior Court, on an appeal from the Court of Ordinary. 
According to the forms of proceeding in the Ecclesiastical 
Courts, there were no pleadings as in the Common Law 
Courts. And we have fallen into error in supposing, that in 
conducting business before our Courts of Ordinary, or in the 
Superior Courts, when sitting on appeals from the Ordinary, 
that that strictness was necessary which was observed in the: 
Common Law Courts. : " 





No. 64.—TueE Justices oF THE INFERIOR CouRT oF Dovuan-- 
ERTY County, plaintiff in errror, vs. GzorGE W. Crort, 
defendant in error. 


[1.] When there is s mere breach of a personal contract, for which the de- 
fendant is liable in damages, and it is not shown that irreparable injury 
will result, unless the contract be specifically performed, a Court of Equity’ 
will not decree such specific performance. 

[2.] The Justices of the Inferior Court in our State, are not liable to be sued: 

VOL. xviI-60 
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as a quasi corporation, unless special statutory provisions, to this effect, be 
made; and theonly remedy by which a contract can be enforced against them 
is mandamus. 


In Equity, in Dougherty Superior Court. Decision by 
Judge Perxrns, at Chambers, 19th January, 1855. 


George W. Croft filed a bill, alleging that he had contract- 
ed with the Justices of the Inferior Court of Dougherty 
County, to lay the bricks in a new Court House, by a written 
agreement ; that he went to considerable expense to prepare 
to do the work, and was proceeding to do it, when the Justices 
withdrew all of the hands which they contracted to furnish, 
and all materials, after complainant had laid 150,000 bricks ; 
that he continued in possession of the work, but had been 
deprived of it by a possessory warrant; that the Justices 
falsely alleged that he was not executing the work according 
to the contract, and permitted one Batterson to take posses- 
sion of the work, who was utterly unable to respond for dama- 
ges to complainant; that, under the decision of the Su- 
preme Court, he was not able to sue the Justices, and his 
only remedy was in Equity. The prayer was for au injunc- 
tion. The Court granted the injunction, and this decision is 
assigned as error. 

Issue was joined, with a protest, that a writ of error would 
not lie to a decision granting an injunction. 


Srrozier & SLAvGHTER, for plaintiffs in error. 
WaRrrEN & WARREN, for defendants in error. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] If the right of the complainant in this bill, to sue these 
Justices of the Inferior Court be admitted, still, this is not 
such a contract as should be enforced specifically. If the de- 
fendants are liable to be sued at all, for and on account of 
the same, they are liable in damages, and there is no necessi- 
ty for the interference of a Court of Equity in such a case. 
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It is, at most, a mere breach of a personal contract or covenant, 
and it is not shown that irreparable injury will result, unless 
the contract be specifically enforced. 

It is true, that it is alleged, that Batterson is not able to 
respond for the damage which he may do, if he be allowed 
to proceed in the erection of the building. If this allegation 
have force, it is as a reason why he should be enjoined from 
proceeding to carry on the work in question—not as a reason 
why the contract should be specifically performed. It was 
made with the Justices of the Inferior Court; and if to be 
specifically performed, is to be performed by them, not by 
Batterson. . If it cannot be enforced specifically against them, 
it is not, of course, pretended that it can be against him; and 
therefore, so far as the specific performance of the contract is 

concerned, it does not matter whether he is able to respond 
in damages or not. 

[2.] But, according to the allegations of the bill, the Justi- 
ces of the Inferior Court, as such, are the only persons who 
contracted with the complainant for the erection of this 
building ; and if they are not, no one else is liable. 

As stated in the bill, this Court has decided, in the case to 
which reference is there made, viz: the case of The Justices 
of the Inferior Court vs. Haygood, (15 Geo. 309,) that the 
Justices of the Inferior Court in our State, are not liable to 
be sued as a guasz corporation, unless provision be made by 
Statute, authorizing the same; and that the only remedy by 
which a contract can be enforced against them, is mandamus. 
Our reasons for this opinion are given fully in that case. 

This proceeding cannot be sustained against this Inferior 
Court, of course, unless they can be so sued. If they cannot 
be so sued, the injunction, as against them, cannot be sus- 
tained. Neither can it be sustained as against Batterson and 
Kendall; for if the Court cannot be restrained from pro- 
ceeding with the building, it follows, as a necessary conse- 
quence, that their agents cannot be; and these persons are 
but their agents. 

Judgment reversed. 
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No. 65.—Josepu E. Know tes and others, plaintiffs in error, 
vs. WILBORN J. Lawton and others, defendants in error. 


[1.] Merger does not, in general, take place when the] person in whom the 
two estates meet, intends that it shall not take place. 

[2.] [3.] If the holder of the equity of redemption takes an assignment of the 
mortgage, which is in the process of foreclosure, and goes on with the suit of 

foreclosure, his intention, it is to be presumed, is, that the equity of redemp- 

. tion shall not merge in the legal estate; and therefore, the equity of re- 
demption does not merge in the legal estate. 

[4.] A judgment foreclosing a mortgage, binds not only the mortgagor, but 
also his vendee—and this it does, although the vendee may not be a party 
to it. 

[5.] The purchasers of parts of mortgaged property, have not the right to 
compel the mortgagee to resort, for his money, first, to the part of the prop- 
erty remaining in the hands of the mortgagor. 


In Equity, in Baker Superior Court. Decision by Judge 
PERKINS, Jung Term, 1855. 


The bill alleges, that on the 6th day of December, 1848, 
John L. Casey purchased of James Thomas, lots of land 281, 
2d district Baker County; 5, 124, 824, 825, 326, 327, in the 
7th district of said county; 325, 366, in the 8th district of 
said county; 45 in the 9th district; 73 in the 13th district 
of Early; 39, 287, 336, in the 26th district of Early; 95, 98, 
148, 149, 182, in the 28th district of Early ; and 146 in the 
15th district of Lowndes, at the sum of $3.335,75,, for which 
sum Casey executed his note to Thomas, payable three years 
after date. Thomas conveyed the lands to Casey, and took 
‘a mortgage upon them to secure the payment of the note. 
This mortgage was recorded in Baker County, on the 13th 
day of December, 1848, seven days after it bears date ; that 
on the 12th day of November, 1849, Nichols Boon purchased 
of Casey, without notice of the mortgage, lot of land No. 
124, in the 7th district of Baker County, for the sum of for- 
ty dollars; and that Casey, by deed of that date, conveyed 
the land to Boon ; that plaintiffs in error, without notice of the 
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mortgage inany way whatever, on the 31st of December, 1850, 
purchased No. 124, in the 7th district of Baker, together 
with another lot of land, for $550 (No. 124 being estimated, 
in the sale, at $150) from Boon, and took his conveyance there- 
for ; that on the 1st day of April, 1852, defendant, Lawton, 
being in possession of lot No. 281, in the 2d district of Ba- 
ker, under a claim from some person pretending to hold title 
from Casey, which was acquired subsequently to complain- 
ant’s title; and being desirous to secure his title on the first 
day of April, 1852, purchased of John L. Casey all the 
land embraced in the mortgage, with a full knowledge of the 
existence of the mortgage, and took his conveyance therefor, 
at the sum, as expressed in the deed, of $3.335—but, in fact, 
for a much less sum ; and if the deed was founded upon any 
consideration at all, it was upon the agreement that Lawton 
‘should stand in Casy’s stead and take up the mortgage ; that 
although the deed was taken by Lawton, it was for the joint 
benefit of him and defendant, Cheever; that Lawton, to com- 
plete his title to lot No. 281, in 2d district of Baker County, 
together with Cheever, previous to the conveyance by Casey 
to Lawton, and before the April Term, 1852, of Baker Su- 
perior Court, purchased the note of Casey to Thomas, and 
took an assignment of the mortgage, and thereby the lesser 
estate merged in the greater, except as to complainant’s lot 
of land and Nos. 5 and 7, in the 7th district of Baker County, 
conveyed by Casey on 12th November, 1849, to Francis 
Boatright ; Nos. 8325, 326 and 327, in the county and district 
last aforesaid conveyed, on 7th day of September, 1851, by 
Casey to John T. Moat; that the lot of land held by Lawton 
_ was worth, at his purchase, $2.500, and that he realized from 
its sale to William E. Collier, $3.125, or other large sum ; the 
balance of the lands, excluding those sold by Casey prévious 
to conveyance to Lawton, being worth much more than the 
balance due on the mortgage debt, after deducting the value 
of the lot owned and held by Lawton; that by means of the 
premises, the mortgage debt became and was extinguished ; 
and that after it was so extinguished, and after Casey had 
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parted with all his interest in the lands, Lawton and Cheever 
proceeded, at April Term, 1852, of Baker Superior Court, to 
foreclose the mortgage in the name of James Thomas; that 
at this term of the Court a rule nisi was granted, and being 
served by publication, was, at the October Term, 1852; made 
absolute ; that execution issued upon the judgment of fore- 
closure, and was levied upon the mortgaged lands lying in 
Baker County, including No. 124, in the 7th district of Baker, 
the lot claimed by complainants. 

That Joseph E. Knowles, one of complainants, interposed 
his claim to the lot, which claim is still pending on the appeal; 
that Boatright, previous to the sale in March, 1853, interpos- 
ed his claim to the lands, conveyed by Casey to him, which 
is pending on the appeal ; that his conveyance is of the same 
date as Casey’s conveyance to Boon; that Washington D. 
Bailey interposed his claim to lot of land number 824, in the 
7th District of Baker, under a title adverse to Thémas and 
Casey; that Thomas’ title’is the true title and the lot worth 
$1.500; that Bush interposed his claim to the lands conveyed 
by Casey: to Moat, and which had been conveyed by Moat to 
Bush, which claim is also pending on the appeal, the lands 
worth $2.500; that Clifton interposed a claim to Jot of land 
number 366, in the. 8th district of Baker County, worth 
$2:000, and held under an incomplete contract entered into 
with Casey subsequent to the sale to Boon, the contract not 
having been reduced to writing; that Clifton had partly exe- 
cuted the contract, by taking possession of the land and paying 
the whole or a part of the purchase money he had agreed to 
pay; that, previous to the sale in March, 1853, defendant, 
Cheever, was “‘let into the trade’’ upon terms unknown to com- 
plainant, but he, thereby, became jointly interested with 
Lawton in all the mortgaged lands, except 281, in 2d Ba- 
ker, giving Lawton, to that extent, the advantage, by his 
voluntary relinquishment of his claim upon that lot of land, 
and to the extent of the value of that lot, committed a fraud 
upon complainants; that at the sale in March, 1853, Lawton 
and Cheever jointly purchased lot No. 40 in the 9th, and 825 
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in the 8th district of Baker County; that Lawton became 
the purchaser of 281 in 2nd district of Baker County; that 
the twolots bought by Lawton and Cheever were bid off at the 
nominal sum of $542; that competition was discouraged, from 
the fact that Lawton and Cheever, as the owners of the mort- 
gage fi. fa. had a decided advantage over other bidders ; and 
that if such bidders desired to purchase the lands in future, 
they supposed that the fact of their running them upon Law- 
ton and Cheever, would lessen their chances to procure them 
on as favorable terms. 

That in consequence of a contract between Lawton and Col- 
lier, and to enable Lawton to execute his contract, it became 
indispensable that Lawton should purchase lot of land No. 
281, in the 2d district of Baker, and that when it was ex- 
posed to sale, William Clifton commenced bidding for it so 
as to make it bring its value and satisfy the mortgage, that 
he might relieve from the incumbrance the property he held 
subject to it—and that Lawton entered into a fraudulent 
contract with him, to prevent him from running the land, 
agreeing to procure and protect Clifton’s title against the mort- 
gage to the lot of land ke held, or give him such compensation 
therefor, as would be satisfactory to him; that in pursuance 
of this understanding, Clifton ceased to bid, and the lot of 
land was knocked off to Lawton, at the sum of $300; that 
Cheever was present, knew the value of the land and assented 
to the sacrifice, and that this was a fraud upon the rights of 
complainant; for that but for the arrangement, Clifton would 
have bid $2000 for the land, and Lawton would not have per- 
mitted it to have gone into the hands of any other person, at 
that price; and that but for the arrangement with Clifton, 
he would have competed for the purchase of lot 325, in the 
8th district; and would have made it bring $1000; that the 
mortgage fi. fa. was credited with the amount the land brought 
at the sale, when it should have been credited with the full 
value of the land; that after the sale, and in pursuance of 
the contract with Clifton, Lawton and Cheever, on the Ist 
day of November, 1853, conveyed to him lot No. 325, in the 
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8th district of Baker County, worth $2000 or other large 
sum; gave him, also, $250 for his interest in the lot claimed 
by him; and that Clifton also relinquished his right, to Law- 
ton and Cheever, to lot of land No. 366, in the 8th district 
of Baker County, and conveyed to them No. 398, in the 2d 
district of Dougherty County, a third and poor lot of land of 
the value of $250 or other small sum; that while these nego- 
tiations were going on, Clifton’s claim to lot 866 was pend- 
ing; and after they were consummated, it was withdrawn, 
and that the levy proceeded and the land was sold by the 
Sheriff, in July, 1854, and bid off, by Lawton and Cheever, 
at $700, it being greatly under its value, and that it sold for 
that sum in consequence of the previous arrangement with 
Clifton. : 
That Lawton and Cheever caused the mortgage to be fore- 
closed upon the lands in Early and Lowndes, and the lands 
to be sold under the foreclosure ; that complainants do not 
know the prices or the purchasers of the lands, but were in- 
formed that they were bid off by Lawton and Cheever for 
much less than their real value; that by mistake, the claim 
was interposed in the name of Joseph E. Knowles, when it 
should have been made in the joint names of George and Jo- 
seph E. Knowles; that Thomas had parted with all his inter- 
est in the mortgage, before any proceeding was had to fore- 
close it, and that the proceedings were instituted by Lawton 
and Cheever, for the fraudulent purpose of preventing com- 
plainants, Boatright and Bush, from going in Equity and 
compelling them to resort, first, to the lands remaining in the 
hands of Casey, or in their hands, as the last purchasers from 
him, for the satisfaction of the mortgage ; and in the event of 
the insufficiency of the lands to satisfy the mortgage, then to 
eg the lands purchased by Boatright and. Moat, in the 
inverse order of their purchase, and only for any balance that 
might thereafter remain upon the lot of land upon complain- 
ants. 
The bill prays a discovery, that the foreclosure of the mort- 
gage may be set aside and the sales thereon may be declared 
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void; that Lawton and Cheever may account, and that the 


real value of the lands may be applied to the satisfaction of 


the mortgage; and that if the lands really owned by Casey, at 
the sale to Lawton, should be insufficient to satisfy the mort- 
gage, then, that those sold by Casey may be sold for. that 
purpose, in the inverse order of their dates, beginning with 
the last first. And_an injunction, against the sales under 
the mortgage fi. fa. was also prayed and granted. 

To this bill, Lawton and Cheever filed their. joint answer, 
in which they admit the sale from Thomas to Casey and_ the 
mortgage and debt from the latter to the former ; admit, also, 
the transactions between Casey and Boon, between Boon and 
complainants, between Casey and Moat, and Moat and Bush; 
deny that Lawton and Cheever made any purchase from Ca- 
sey; or that the purchase made by Lawton from Casey, was 
for the joint benefit of Lawton and Cheever ;, but, on the con- 


trary, was for the sole benefit of Lawton, to protect the title’ 


to lot of land number 281, in the 2d district of Baker, which 
he had previously purchased from Alexander B. Lawton, who 
had a bond for titles from one McGuire, who purchased one 
half of said lot from Casey on the 15th November, 1849, and 
took his deed to the same; that when defendant, Lawton, 
called upon A. B. Lawton for his title to the lot of land, he 
produced the kond of McGuire, and turned it over to him; 
upon applying to McGuire, to make titles and take up’ the 
land, McGuire informed him that the land was subject to the 
mortgage, and that he had a deed only to one half of the lot; 
he also informed him that Thomas had promised him to. re- 
lease the land from the mortgage, upon the payment of $1.000.. 
In the contract between defendant, Lawton, and A. B. Law-’ 
ton, that lot haying been rated at $1. 150, it was understood 
between them and McGuire, that the bond should. be deli- 
vered to McGuire, upon his turning over his deed from « 

sey to defendant, Lawton, which he did; that defendant, ' 
Lawton, should retain $1.000 of the purchase price of the 


land, and pay to A. B. Lawton $150, which was done; and: 


VOL. xvui-61 


AMERICUS, JULY TERM, 1855, 481° « | 











































482 SUPREME COURT OF GEORGIA. 


Knowles e¢ al. vs. Lawton et al. 








that defendant, Lawton, should, with the $1.000, release the 
land from the mortgage. Defendant, Lawton, denies that, 

at the time he procured the deed from Casey, he had any 

knowledge of the sale and conveyance to complainants; on 

the contrary, Casey told him he had only sold, of all ‘the: 
Jands conveyed by Thomas to him, one half of lot No. 281, 

in the 2d district of Baker County, to McGuire. They say 

that Thomas refused to release the mortgage lien upon lot 

281 for $1.000; and that, after this refusal and the convey- 

ance by Casey to Lawton, defendants, Lawton and Cheever 

entered into a negotiation with Thomas for the purchase of 
the mortgage and debt it was given to secure; and shortly 

after, 15th November, 1852, the Attorney in fact of Thomas, 

closed the negotiation and assigned the mortgage and debt to 

defendants, Cheever and Lawton, they paying therefor the 

sum of $3.335 principal, with lawful interest thereon, and 

$179 fees due the Attorney, for services rendered in foreclos- 

ing the same. They admit they had notice of the convey- 

ance of several lots embraced in the mortgage, before it was 

assigned to them; state that the equity of redemption was as- 

signed to Lawton only, and that the mortgage was assigned 

to him and Cheever, jointly; deny that it ever was their in- 

tention to merge the mortgage in the fee, or that the equity of 
redemption and mortgage united in the.same person. 

They also deny that the lot purchased by Lawton, at the 
time of purchase, was worth $2500, but was only worth, 
then, what Lawton agreed to give for it, $1150 dollars, hav- 
ing then no improvements on it, except a well previously dug, 
and admits the sale of the lot by Lawton, as charged and 
for the price charged, its value having been enhanced from 
the improvements he put on it and from its connection with 
other lands included in the same sale; deny having instructed 
proceedings for the foreclosure of the mortgage, not having 
then procured the assignment, but became the owners of , the 
mortgage at the period above stated; admit that Casey had 
no interest in the land when the proceeding was instituted ; 
deny the fraud with Clifton as charged, and state the charge: 
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to be utterly false ; that Cliftor bid for the lands, and was 
neither induced or persuaded by defendants not to bid; that 
they know nothing of the motives persons had not to bid for 
the lands, as the by-standers at the sale never informed them 
of their reasons; state that they were surprised at the small 
price which No. 281 brought at the sale, but attribute it to the 
fact, that the neighbors and others knew the trouble and éx- 
pense Lawton had been at in procuring a title to it, and the 
sympathy they felt for him on that account ; complainants, 
Knowles, Boatright, Bush and Bailey, their Attorneys, all 
attended the sale and had an opportunity to bid; deny all 
the allegations as to contract and combinations with Clifton, 
to prevent him from bidding ; after the purchase of the mort- 
gage by Lawton & Cheever, jointly, it was agreed between 
them that Lawton should take No. 281 at $1000, and account 
to the firm for that amount, notwithstanding the price it might 
bring at the sale; deny that the exchange of lands between 
defendants and Clifton was in pursuance of the fraudulent 
-contract previously charged, or that it was unfair or unequal, 
but that the lands they procured from him were worth what they 
gave him for them; had Clifton’s claim to 366 dismissed as 
soon as they could do so after the exchange with Clifton, and 
admit the purchase of it at Sheriff’s sale at the price charged ; 
deny any arrangement at this or any other sale, to prevent 
competition; the lands in Early County brought $451,,43,, 
and were not purchased by them; that the lot in Lowndes 
was purchased by them at $200. they state that the consi- 
deration of the deed, from Casey to defendant, Lawton, was 
his release from the covenant of warranty to McGuire for 
one-half of lot 281; and deny that it was understood between 
Casey and Lawton that Lawton should take his place and 
pay the mortgage; and deny the motive imputed to them for 
foreclosing the mortgage, or that they ever used it to prevent 
- competition, and only become bidders for and purchasers of the 
land to save themselves, after having’ offered complainants 
and others an opportunity to unite with them, and contribute, 
rateably, to the value of the land they held, to the discharge 
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of the incumbrance, which they refused ; they admit that the 
lot claimed by Bailey has been recovered from, and is subject 
to the mortgage, and express their willingness to sell the same 
before going on the other lands. 

Upon the coming in of this answer, defendants moved to 
dissolve the injunction, upon the ground that it denied the 
equity of complainant’s bill; and the Court passed an order 
dissolving the injunction, which is assigned as error here. 


R. F. Lyon and Siaventer, for plaintiffs in error. 


H. M. Burorp; MILuer AND HALL, for defendants in error. 


By the Court.—BrnnrnG, J. delivering the opinion. 


‘The first question in this case is, whether the equity of re- 
demption, in any of the lots of land, became oO. in the 
legal estate ? 

It is alleged in the bill, that with respect to a number of 
the lots, these two estates met ih Lawton and Cheever; and 
this allegation, it is insisted by the Counsel for the plaintiff, 
‘has not been fully denied by the answer. And they argue, 
that when the equity of redemption and the legal estate meet 
‘jn the same person or persons, the law makes the former es- 
tate merge in the latter. 

Whether this allegation has been denied by the answer or 
not, we do not find it necessary to inquire. Let us admit 
that it has not been. 

Considering, then, the fact to be, that the two estates did, 
in some of the lots, meet in Lawton and Cheever, the question 
is, did the equity of redemption become, in such lots, merged 
‘in the legal estate ? 

Whether a merger shall take place or not, eae as a 
general rule, upon this: whether the person in whom the two 
estates meet intends that it shall take place. In Forbes vs. 
Moffatt, the Master of the Rolls says: “ It is very clear, that 
a person becoming entitled to an estate, subject to a charge 
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for his own benefit, may, if he chooses, at once take the es- 
tate and keep up the charge. Upon this subject a Court of 
Equity is not guided by the rules of Law. It will sometimes 
hold a charge extinguished, where it would subsist at Law; 
and sometimes preserve it, where, at Law, it would be merged. 
The question is, upon the intention, actual or presumed, 
of the person in whom the interests are united. In most in- 
stances, it is, in reference to the party himself, of no sort of 
use to have a charge on his own estate; and where that is 
the case, it will be held to sink, unless something shall have 
been done by, him to keep it on foot.” 

“The first question, therefore, is, whether John Moffatt 
has done any thing to determine that election—which he un- 
doubtedly hed— if not, the question will be, upon the pre- 
sumption of Law, under the circumstances of the case.” (18 
Ves. 390.) 

This statement of the Master of the Rolls is supported by 
‘several cases which he cites, and also by some cases which 
have been decided since the decision in the case in which the 
statement was made, as these: ( Wigsell. vs. Wigsell, 2 Sim. 
§ 8. Ld. Clarendon vs. Barham, 1 Y. § Coll. C. C. 688, (as 
stated in Chitty’s Eq. Dig. 788,14.) Reddington vs. Red- 
dington, 1 Ball § B. 131, (as stated in-same.) Pitt vs. Pitt, 
1 Turn. § Ry 184.) 

And with this statement accords a decision of this Court— 
the decision in Jackson vs Tift, (15 Ga. R. 557.) In that 
case, Jackson, the mortgagee, .became the purchaser of the 
equity of redemption in the two halves of the mortgaged 
lot of land. ‘The. facts were such as to require the presump- 
tion, that he intended the equity of redemption, in one of the 
halves, to merge; but the equity of redemption, in the other, 
not to merge. The decision was, that as to the first mention- 
ed half, there was a merger; as to the other half, none. 

[1.] We think it therefore safe to say, that as a general 
rule, merger does not take place, if the person in whom the 
two estates meet intends that it shall not take place. 

That being so, the question becomes this: did Lawton and 
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Cheever intend, in this case, that their equity of redemption 
should merge in their legal estate? 

[2.] [8.] And the answer to that question must be, no; for 
they took from the mortgagee, Thomas, not a conveyance to 
the land, but an assignment of the mortgage; they stepped 
into the place of Thomas in the foreclosure suit; they prose- 
cuted that suit to judgment and execution; they tried to sell 
under the mortgage fi. fa. all of the mortgaged lands; and 
they did sell a part of those lands—the very part in respect 
to which the bill insists, that there was a.merger, viz: that 
part in which they, themselves, had the equity of redemption. 
Now the whole of this course of conduct, on their part, was 
inconsistent with an intention that there should be a merger. 
It follows, that there was no such intention. 

And if there was no such intention, there was no merger ; 
for as we have seen, there isno merger where the intention 
is, that there shall be none. 

Was the judgment of foreclosure binding on the plaintiffs, as 
they were not parties to it? 

The only party defendant to the iidemaint, was Casey the 
mortgagor. But the plaintiffs were the-purchasers from Ca- 
sey, of parts of the property contained in the mortgage; and 
they assert no right, except such as they derived from him by 
that purchase. And they could, by that purchase,, derive 
from him no right as against the mortgage, which he, Casey, 
did not himself possess. And he did not, himself, possess 
the right to put the mortgaged property in a situation which 
would render it necessary for the mortgagee, in framing his 
suit of foreclosure, under the Judiciary Act of 1799, to make, 
as a party defendant to the suit, any other person than the 
mortgagor himself. That Act says: “The method of fore- 
closing mortgages on real estate, in this State, shall be as 
follows: Any person applying and entitled to foreclose such 
mortgage,” “shall petition the Superior Court,’ “ stating the 
case and the amount of his, her or their demand, and descri- 
bing such mortgaged property; and the Court shall grant a 
rule, that the principle, interest and cost shall be paid into 
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Court,” “which rule shall be published” “or served on the 
mortgagor, or his special agent,” &c. It is only the “mort- 
gagor or his special agent,” that the rule is to be served on. 
The mortgagor, therefore, has no right so to treat the mort- 
gaged property as to make it necessary for the mortgagee, in 
order to get a foreclosure, to serve his rule upon any person 
except him, the mortgagor. But this right the mortgagor 
would have, if he could, by selling the mortgaged property, 
give to the vendee the right to be a party to a rule for fore- 
closure. The right to bea party to that rule, the mortgagor, 
therefore, cannot give to his vendee. 

[4.] It follows, that the vendee is bound by the judgment 
of foreclosure, although not a party to it. He is, however, 
in privity with the vendor, who is a party to it. 

And this is no more than what is true in analogous cases. 
A general judgment binds the property of the defendant to 
it, in whose soever hands the property may be found, if it’ got 
into those hands at any time after the lien of the judgment 
had fastened itself upon it, notwithstanding that the person 
into whose.hands it may have so got had never, in fact, heard 
of the judgment. 

~ When the mortgagor sells parts of the mortgaged property 
at different times, to different persons, can these persons com- 
pel the mortgagee to go, for his money, first, to the property 
remaining unsold in the hands of the mortgagor; and if that 
should prove insufficient, then to the parts of the sold pro- 
perty, in any particular order of precedence ? 

The mortgagee, by the terms of his mortgage, has the legal 
title, equally, to every part of the mortgaged property ; i. e. 
he has, if the mortgagor, himself, had that title to mortgage; 
and this legal title the mortgagee cannot be deprived of by 
any thing except some act of his own. Therefore, he cannot 
be deprived of it by any act of the mortgagor’s—as, a sale of 
the property by the mortgagor. And hence, if there be a 
failure to pay the mortgage debt, and therefore, a forfejture 
of the mortgage, every part, equally, of the mortgaged pro- 
perty, even though some of it may have been sold by the 














488 SUPREME COURT OF GEORGIA. 
Knowles et al. vs. Lawton et al. 








mortgagor, becomes, at Law, to him and his vendee, of such. 
part, dead. And being thus dead to them, at Law, on what 
terms is it to be made alive in Equity? Only on the terms 
of the payment of the mortgage debt. Further than this, 
equity, itself, will not interfere with the legal rights of the 
mortgagee. (See 2 Black. Com. 158. Code on Mortgage, 
513, 517.) :, 

This is the doctrine of the old law. . And what change, in 
the old law, has been made by the new—by our Statute? 
In respect to the right ef redemption, none. Before the 
mortgagor can, by the new law, redeem his land, he has to 
pay the mortgage debt; and that was the very thing which he 
had to do by the old law, before he could redeem his land. 
The change made by the new law, is merely as follows: 

By the old law, the effect of foreclosure, was to vest the 
mortgaged property absolutely in the mortgagee; by the 
new, the effect of foreclosure is to vest in the mortgagee 
the right to sell that property and to take as thuch of the pro- 
ceeds of its sale as shall be sufficient to pay him his debt and 
costs. This change does not at all enlarge the terms on 
which the mortgagor may redeem. Notwithstanding this 
change, he must still, before he can redeem, pay the debt.. 
Previous payment of this, the new law requires explicitly and 
peremptorily. Its language is: “and the Court shall grant 
a rule, that the principal, interest and cost shall be paid into 
Court within twelve months thereafter ;” (now by the next 
term;) ‘‘and unless the principal, interest and costs be so 
paid, the Court shall give judgment for the amount which 
may be due’ on such mortgage, and order the property mort- 
gaged to be sold in such manner as is prescribed in cases of 
execution, and the money shall be paid to the mortgagee or 
his Attorney: but where there shall be any surplus, the same 
shall be paid over to the mortgagor or his agent.’’ Unless 
the principal, interest and costs be so paid, the Court shall 
give judgment for the amount due on the mortgage, and order 
the mortgaged property to be sold in such manner as is pre- 
scribed in cases of execution. 
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The Statute then gives to the mortgagee the right to sell, 
under his judgment of foreclosure, any part of the mortgaged 
property, at his own election. A Court cannot interfere with 
a right thus given; certainly not further than to compel the 
mortgagee to take his money, if it should be tendered to him, 
and then to desist from any proceeding to sell the property. 

[5.] This being so, a Court of Equity could not, at the in- 
stance of purchasers from the mortgagor of the mortgaged 
property, compel the mortgagee to resort, first, to the pro- 
perty remaining in the hands of the mortgagor; and then, 
according to some order of priority, to that in the hands of 
those. purchasers. 

And this, in part, is what a Court of Equity is, in this case,. 
asked to do. The equity of redemption not having become 
merged in the legal estate, the defendants, Lawton. and 
Cheever, as transferees of the mortgage, standin the shoes of 
Thomas, the mortgagee. They, therefore, are to be consid- 
ered as mortgagees. Considered as mortgagees, they are en-- 
titled to have payment of their-debt before they can be re- 
quired to abstain from selling, at their own election, any of 
the lands mortgaged to them. On the other hand, the plain- 
tiffs are the purchasers of parts of the mortgaged lands from 
Casey, the mortgagor. 

They, therefore, stand in the shoes of Casey, and so are to 
be considered as mortgagors. Considered a8 mortgagors, the: 
only right which they have, as against the mortgagees, is the 
right to redeem their land on payment of the mortgage debt.. 

Such a right as that, does not give them a title to ask ‘a 
Court of Equity to compel Lawton and Cheever, considered’ 
as mortgagees, to bring the parts of the mortgaged property 
to sale in any particular order. 

After Lawton and Cheever shall have been paid the amount 
due on the mortgage, then those who pay that amount may 
raise the question, who, if‘any, are to contribute to their re-im- 
bursement; and in what order and proportion they are 80 to. 
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contribute. On this question, nothing is now intended to be 
said. ) 

I will, however, suggest for inquiry on this question, 
whether, when (e. g.) a mortgagor sells a part. of the mort- 
gaged property, the remaining part is the part which, as_be- 
tween vendor and vendee, is to be first applied to the pay- 
ment of the mortgage, does not depend on the intention of 
vendor and vendee. Suppgse A, having property worth $10.- 
000, with a mortgage on it for $5.000, sells half of it to B 
for $2.590 ; the intention of both A and B, being that the 
other $2.500, which this half is worth, shall be paid by B, 
the purchaser, to the mortgagee, in satisfaction of half of the 
tmhortgage. In such a case, if B should pay that $2.500 to 
the mortgagee, ought B to be allowed to call on A to pay an 
equal amount to him? And in such a case, would not the 
fact, that the half of the land sold, was sold for but ‘half its 
unincumbered value; i. e. was sold for all its value, less its 
share of the incumbrance on it, be evidence of an intention, 
in both vendor and vendee, that that half of the land was to 
pay its half of the mortgage? I think, in practice, it is true, 
in general, that when a mortgagor sells a part of the mort- 
gaged property, he requires and obtains for it,a full price— 
@ price equal. to what would be the value of the part, if it 
were free from incumbrance. And.if, in such a case, the 
vendee, on losing his part by the operation of the mortgage, 
is entitléd to contribution from the vendor, is it not because 
there was an intention, in both vendor and vendee, that the: 
‘vendee should have contribution, an intention of which the 
payment of this full price is the evidence ? 

The bill states that Lawton entered into a fraudulent con- 
tract with Clifton, the holder of one ofthe lots included in 
the mortgage, to prevent him from “running the land ;” a 
contract by which Lawton agreed to protect Clifton’s title to 
that lot, against the mortgage, or to compensate him for the 
loss of the lot, in case it should be'sold by the mortgage ; and 
that Clifton, who had commenced to bid for lot No. 281, in 
consequence of this agreement, desisted from bidding, and 
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let the lot be knocked off to Lawton at $300, when it was 
worth $2.500; and when he would, himself, have given $2.- 
000 for it but forthe agreement; and that, by the agreement, 
Clifton was also made to abstain from bidding for another 
lot. 

Now, it seems that the sale at which this agreement (as it 
is stated in the bill to have been) took place, was a regular, 
public sale, after due advertisement, under the judgment of 
foreclosure ; a judgment to which the complainants, if not 
parties, were privies. It is to be presumed, therefore, that 
they were present at the sale, and might, if they had seen fit, 
have made every piece of land fetch its full value. And it 
does not appear but that, at the time of sale, they knew or 
suspected, what was going on, as they say, between Lawton’ 
and Clifton. 

Suppose, therefore, the allegations in the bill be taken to 
be true; to what relief do they entitle the complainants? 
The most that a Court of Equity, in'such a case, would do, 
would be to annul the purchase of the two lots by Lawton or 
Lawton and Cheever, and order another sale of them—a sale 
just like that was, at which the annulled purchase had been 
made. <A court of Equity could not make “Clifton compete: 
for the lots; or, indeed, make Lawton and Clifton cease from 
acting on their old agreement. So that, at the new sale, if 
one were ordered, the complainants would not, in a single re- 
spect, be any better off than they were at the old. 

The equity, then, that is in this statement of the bill ,is 
not very strong. © But if it were stronger, it could not be of 
any avail to the complainants, for the answer denies the truth 
of the statement. 

For aught that appears then, taking both bill and answer 

together, the lands which were sold by the Sheriff, under the 
_judgment of foreclosure, were fairly sold. Ifso, the prices 
they sold for, are the sums to be credited on the mortgage 
‘debt. 

And this disposes of all the questions in the case that 
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ought to be disposed of, considering what is the present state 


of the case. 
The result of all that has been said is, that the dissolution 


of the injunction by the Court below was right. 





® 
No. 66.—James S. MILLER and others,-plaintiffs in error, vs. 
Irvin J. SAUNDERS and others, defendants in error. 


{1.] If complainants put into the shape of a supplemental bill, that which 
properly should be in the form of a petition for an interlocutory order, the 
Chancellor should not, on that account, turn the case out of Court. He 
may, perhaps, shape his order so as to grant what is asked, notwithstanding 
the form of the proceeding, if he find that justice requires it; or he may 
direct an amendment, in point of form. 

{2.] Though the complainants inaccurately denominate the writ which is 
asked for, “a writ of quia timet ;” yet, if the prayer be such as is otherwise 
proper to a bill of quia timet, and the proceeding be sufficient, in other 
respects, the Chancellor may act upon it. 

[3.] When such a proceeding is based upon an original bill, and when it sets 
forth that the allegations of that bill show the right of the complainants to 
recover, without setting forth these allegations, and without annexing said 
bill, the proceeding is deficient. 

[4.] Such a proceeding is also deficient, if it require bond and security of 
the defendant for his appearance with the property, &. and yet fafls to set 
forth the value of that property, or the amount for which suit is brought. 


_In Equity, in Dougherty Superior Court. Decision by 
Judge PERKINS, at June Term, 1855. 


Irvin J. Saunders and others filed a bill, supplemental to a 
former bill, alleging, that they had filed the former bill to 
recover certain negroes, and that “the charges and allega- 
tions in said bill, are such as entitle them to recover;” and 
that they had charged that said defendants had combined, by 
levy and sale under a certain fi. fa. to defraud complainants; 
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and that they had obtained an injunction restraining any far- 
ther proceedings against said negroes, until final order and 
decree on the bill.. This bill charged that Miller’s land had 
been levied on and was about to be sold; that Miller had 
sent three of the negroes out of the State, and speaks of go- 
ing himself; that they have reason to fear, and do fear, that 
Miller intends and will run off said negroes out of the State. 
The prayer was for a writ of guia timet, to arrest Miller and 
the negroes and them keep, until he gave bond and security, 
that the negroes will be forthcoming, to answer the decree in 
this cause. 

To this bill James S. Miller demurred, on various grounds— 

Ist. Because the allegations are too uncertain and indefi- 
nite. . 
2d. ‘Because complainants refer to another bill or proceed- 
ing, without attaching the same as an exhibit. 

3d. Because the bill does not set forth the material allega- 
‘tions, in the bill to which it is supplemental. 

4th. Because there was no order or leave of Court first 
had, before the filing of this bill of guia timet. 

5th. Because there was an adequate Common Law remedy. 

Gth. Because the affidavit of complainant to said bill, is 
insufficient. F 

This affidavit stated, ‘that the facts stated, so far as they 
care charged, of his own knowledge, are true; and so far as 
charged on information, he believes them to be true; and that 
he verily believed and feared, that James S. Miller intends to 
-abscond ‘from the State, and take off with him all the proper 
ty in his possession, which he can move, unless prevented, by 
process, from doing so.” 

The Court below over-ruled the demurrer, and this decision 


is assigned as error. 


Srrozrer & Siaveuter, for plaintiffs in error. 


Warren & WarrREN, for defendants in error. 
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By the Court.—Starnes, J. delivering the opinion. 


[1.] Accurately, this is not a case in which a supplemental 
bill should be filed. It would have been better if the proceed- 
ing had been by petition, praying an interlocutory order. 
But this objection does not touch the merits of the case, and 
is little more than a question of form. If the complainants 
were entitled to have their prayer granted, the Chancellor 
might, even in this proceeding, so shape his order as to grant 
what is asked. It would have been hardly just, therefore, 
for him to have turned these complainants out of Court on 
this ground, though he might have directed an amendment, 
in point of form. : 

[2.] It is true, too, that correctly speaking, there is no such 
writ as a writ of quia timet. But this, also, is mere irregu- 
larity as to form. In point of substance, the writ asked for 
here, is a writ of prevention, to acconiplish the ends of pre- 
cautionary justice; the prayer is for.such an interposition of 
the Chancellor as will prevent irreparable mischief; and such 
is the office of a bill of quia timet. Hence, although the form 
be inaccurate, in praying for the writ of quia timet ; yet, if 
the proceeding be sufficient, in other respects, the Court may 
act upon it. Is the proceeding otherwise sufficient? 

[3.] We are of opinion that it is not; because, in the first 
place, this proceeding rests upon the first bill as a basis, 
whatever may be its form; and the facts contained in that 
first bill are not set forth, nor is that bill made an exhibit; 
nor does it appear any where in the record before us. The 
pleader has contented himself with a general reference to that 
bill, as having been filed, and with a statement, that “the 
charges and allegations in said bill are such as entitle them - 
to recover.” What these allegations are, does not appear ; 
and we are, consequently, not enabled to say whether this 
statement be correct or not. Nor does it appear, whether or 
not the first bill was before the Chancellor when the order 
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was granted. And therefore it is, that according to the re- 
cord, that judgment has been improvidently rendered. 

[4.] But there appears to us another reason why this is so. 
Admitting that it is shown that these complainants are enti- 
tled to recover these slaves, and hire for them, at the rate of 
twelve hundred and twenty dollars a year; yet, they have 
not stated, any where in, the record, what is the value of the 
slaves, nor for how many years they are entitled to recover 
hire, nor how much, in the aggregate, they are thus entitled 
to recover. So that no guide or measure is afforded to the 
Sheriff, by which he may determine the mount of the bond 
and arrange the security. 

On this ground also, the judgment should be reversed. 





No. 67.—Noan MoNazsz, plaintiff in error, 2s, Locxnart & 
Tomas, defendants in error. 


“~ 


[1.] The undertaking by a party to receive money-and deliver it to another 
without reward, is a mandate; and in contracts of this sort, the manda- 
tory is liable for gross negligence only ; and the vurthen of proof is thrown 
upon the plaintiff, at least, to make out a prima facie case. 

[2.] Negligence is ordinary, less than ordinary, or more than ordinary; and 
he who omits even slight diligence, fails in the lowest degree of prudence, 
and is deemed grossly negligent, viz: omitting that care, which even the 
most inattentive and thoughtless men never fail to take of their own con- 
cerns ; his conduct being, in legal language, dolo prozimus, or amounting 
almost to a fraud. 

[3.] He who accepts'a burden gratuitously, is not to be dealt with as one 
who receives a benefit; and whether he has been grossly negligent, is a 
fact to be determined by the Jury, under all circumstances of the case. 

[4.] Great latitude is allowed to Counsel, both by the Common Law and 
the Courts of this country, in forensic discussions; and liberty of speech 
must not be too much abridged. 

[5.] What a party says, as to the ownership of money, when he delivers 
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a packet to be carried from one place to another, is admissible as a part 
of the res gestae. 


[6.] In an action against'a voluntary bailee for the loss of money by care- 
lessness and negligence, the defendant may give in evidence his own acts 
and declarations, immediately after the loss, to repel the charge. 


[7.] Every action is properly brought in this State, regardless of its form or 
name, which sets forth plainly, fully and distinctly, the -plaintiff’s cause of 
action. 


[8.] In an action against a mandatory, for the loss of money intrusted to his 
care, he cannot be sworn as a witness in his own defence, that is, to prove 
that the loss was not occasioned by his own neglect, carelessness or mis- 
management. 


[9.] Where, from the nature of the case, other evidence was not to be obtain- 
ed, and there would be a failure of justice without the oath of the party, 
ought he not to be allowed to testify? Quere. 


[10.] Where a depositary is sued for the loss of money, and it is proven by 
the plaintiff, that immediately after, he was buying and selling, and hand- 
ling funds, in order to create a presumption that the defendant had em- 
bezzled the fand, it is competent to show, by way of rebuttal, his pecunia- 
ry circumstances before the alleged luss, 


[11.] Ina suit for the loss of money, committed to the custody of the de- 
fendant, involving the general character of the party, as it does, and going 
directly to affect it, itis competent for the defendant to give in evidence 
his general were for "honesty | and trustworthiness.” ae 


Assumpsit, &e. in Dougherty Superior Court. Tried be- 
fore Judge Perkins, May Term, 1855. 


This was an action brought by Lockhart & Thomas against 
Noah McNabb, for a sum of money entrusted to his care, and 
which he never delivered, but alleged had been lost. The 
following evidence was submitted and exceptions taken. 
Error has been assigned on all of these exceptions: 


The depositions of Netson P. Foster: In the latter part 
of December, in the year 1850, or in the early part of the 
following January, 1851, I received from Mr. John Jackson, 
then a merchant in Albany, in said county of Baker, Thirty- 
four hundred and eighty dollars, in bank bills, three thou- 
sand of it done up in five hundred dollar parcels and the 
remainder loose; this was done in said Albany; said John 
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Jackson told me at the time, the money belonged to Lockhart 
& Thomas, the plaintiffs in this case, and requested me to 
deliver it to them in Apalachicola, Florida, which I promised 
to do, as I was going there on a Steamboat of which I was 
Captain; but the water in the river (Flint) fell so much that 
I was detained on the way two or three weeks ; and seeing 
that I would no® reach Apalachicola in some time, I delivered 
all the money to James G. Johnson, then a merchant in New- 
ton, in said Baker County, in obedience to the annexed order, 
signed by Lockhart & Thomas, and took said Johnson’s re- 
ceipt, which is also hereto annexed. This receipt shows the 
date of the transaction, and I would state that to be about 
the time, from my recollection alone. 

I know that the said money belonged to said Lockhart & 
Thomas, only by being told so by said Jackson, from whom I 
received it. I know the amount of it, because I would not give 
my receipt for it until I had counted it; and said Jackson 
broke the package to enable me to count it, which I did in his 
presence. The seals of the package were, however, as well 
as I recollect, broken before I saw it, and was tied up with 
a string. 

If the plaintiff's Attorneys, or either of them, ever men-' 
tioned this case, or anything in relation to it, to me or in my 
hearing, I do not remember it. Before my arrival at Apa- 
lachicola, a few days after I delivered the money to said 
Johnson, as stated in my answer to the direct interrogatories, . 
I informed Mr. Thomas of:a rumor which I heard on my way 
down, that the money had never reached Bainbridge, and 
that the defendant, then a stage driver, said that-he had lost’ 
it. I remember no further conversation as ever having 
occurred between said Thomas and myself, on the subject, at 
any time. Since, Dr. Lockhart told me that he wished me to 
answer, some interrogatories which had been taken out for me 
to answer, in relation to the delivery and the amount of the 
money in question. I promised to do so, and he showed me 
to the place where I am now, before the Commissioners; hé 
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then left immediately. This is all the conversation I ever 
had with him on the subject. There has not been, and is not 
now, any person present at my examination, except the Com- 
missioners, Josephus Echols and John J. McKindree. I did 
not know who the plaintiff's Attorneys were until this exami- 
nation commenced, and I saw their names to the interroga- 
tories; I never received a letter, nor even a®message of any 
kind, from any person in reference to said money; I know 
nothing, whatever, about the taking out of the interrogato- 
ries, nor know how they came to be taken; I suppose, 
however, that they were taken out for the purpose of making 
me a witness for the plaintiff. 

To the reading all of that portion of said answers, as giving 
the sayings of John Jackson, defendant, by his Counsel, object- 
ed; which objection the Court over-ruled, and defendant ex- 
cepted. 

To which answers was’ the following receipt and order, 
copies of which are as follows: 


STEAMER ALBANY, February 3, 1851. 
Received from Nelson P. Foster, Captain of the Steamer 
Albany, Thirty-four Hundred and Fighty Dollars, for Lock- 
-hart & Thomas, of Apalachicola, Fla. 
JAMES G. JOHNSON. 


APALACHICOLA, February 3, 1851. 
Captain Foster, of the Steamer Albany, will please. pay 
-Mr. J. G. Johnson Thirty-four Hundred and Eighty Dollars, 
received from Mr. John Jackson, of Albany, Ga., to be deli- 
‘vered to us, and his receipt for the same shall be binding 
on us. | LOCKHART & THOMAS. 


James G. JoHNSON: The receipt annexed to the answers 
of Foster was the one given by him to Foster, and that he 
received the money mentioned in the receipt, and that he 
delivered to the defendant all the money he received ; count- 

-ed four or five packages, and each of them counted, contained 
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five hundred dollars ; and for that reason he supposes that all 
the packages contained the same amount, except one which 
counted $480; there were six or seven packages’; those he 
counted held out. He delivered the packages to be delivered 
to John M.: Potter, of Bainbridge, and defendant undertook 
to deliver it, and was imformed of the amount and consented 
to take it; and said he would not carry any more money, 
but upon some other conversation, finally agreed to take the 
money ; at first, he told Johnson he did not intend to carry any 
more money; Johnson told him he was sorry for it, and 
after some conversation, consented to carry it. 

Defendant proposed to ask Johnson, in his cross-examina- 
tion, if John Montgomery had not told him, the same morn- 
ing that the money was delivered, that he had a message to 
him from McNabb, and that was, that he had lost the money; 
that he wished him (Johnson) to go and look in the stables 
and down to the river for the money; which question the 
plaintiff objected to, and which objection the Court sustained ; 
to which ruling, the Counsel for the defendent excepted. 

The depositions of Joun M. Porrrr: Defendant had deliv- 
ered no money to me since the 7th day of February, 1851; 1 
do not know that the defendant ' promised to receive from 
James G. Johnson of Newton, and deliver to me at Bain- 
bridge, as the agent of plaintiff ; and as before stated, he has 
delivered no money to me since the 7th day of February, 
1851. The defendant was stage driver in the employ of F. 
K. Wright. -There was no promise made to deliver any mo- 
ney to me as agent for plaintiff; nor was I to pay defendant 
any thing for bringing the money to me. 

Defendant has frequently brought packages of money 
safely to me, and conveyed packages from me to Newton, 
while employed in driving the stage between Bainbridge and 
Newton ; have never lost any thing through him nor known 
of any others losing, except the plaintiff., I know nothing 
more that would benefit the defendant. 

In all-cases, when I have handed defendant packages of 
money to be conveyed to Newton, he has placed them care- 
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fully in his pocket, generally in the breast of his coat. In 
other respects, I have thought him careless; my opinion of 
him was formed from all transactions I had with him. 

The plaintiff closed his case. 
_ Defendant then moved a non-suit, which motion the Court 
_ over-ruled, and defendant excepted—Ist. Because the plain- 

tiff had no right to recover in this form of action, but if he 
had any remedy, it was by action of trover. 2d. Because it 
was shown, by the evidence, that the money was lost, and the 
plaintiff had shown no negligence on the part of defendant. 
3d. Because the plaintiff had not alleged in his declaration, 
nor proven by the evidence, gross neglect in the defendant ; 
or, in fact, any negligence whatever, which is necessary. | 
4th. Because the evidence showed that it was delivered to a 
mail carrier, which was contrary to public policy, and a fraud 
upon the law. 


EVIDENCE FOR DEFENDANT. 


Depositions of Joun Montcomery: He was at the ferry 
when the defendant came up ; it was about the last of Febru- 
ary, he thinks, and about nine o'clock in the morning. De- 
fendant came on horse-back, in a gallop, and in a hurry; 
and from the appearance of his horse, he had rode very fast. 
Defendant told witness he had lost some money that Mr. 
Johnson had sent by him to carry to Bainbridge, and that 
he had come back to hunt it. He told witness, if he found 
that money he would never be caught carrying money for any 
body else, as long as he lived. He requested witness to go 
and tell Mr. Johnson that the money was lost, and for him 
(Johnson) to go and hunt about the stables where he (defend- 
ant) had been. Ile then told witness that he would return 
and search down the road, and that he was sorry that he had 
no one to attend to the stage, that he might look better and 
longer for it. Witness says that there was something unusual 
about his manners; he rode by witness without speaking to 
him—a thing which he never did before—and kept looking 
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from one side to the other of the road, and appeared to be, 
very uneasy about something. Witness was sitting about 60 
feet from the river, on the other or east side, when defendant 
rode by him; and when defendant came to the bank of the 
river, he appeared frustrated and looked up and down the 
river, and then turned and looked to witness, when witness 
asked him what was the matter; he then told witness what 
has been stated above about the money; he remained with 
the witness five or ten minutes. Witness has answered what 
message was sent by him, and says that he delivered the mes- 
sage to Mr. Johnson. Defendant said he must return to 
the stage, for he had no one to attend to it for him, and he 
left witness to go back to the stage, as he said ; witness has 
stated, already, the circumstances, as ‘nearly as he recollects, 
of defendant coming to the river. 


JAMES G. JOHNSON: Swore, tliat Montgomery, the same 
morning that the money was said to be lost, came and told 
him what McNabb had said to him about the loss of the mon- 

-ey, and that he wished him to go and look in the stables for 
it; and he received the message from Montgomery between 
breakfast and dinner hours of the same morning that the 
money was delivered; does not recollect the exact time of the 
day. 

The depositions of Joun’M.°Porrer: On the day the 
package was lost, the stage arrived in Bainbridge about 4 
o'clock, P. M. as well as I can recollect, which was later than 
usual. On its arrival, Mr. McNabb came to me and asked me 
if I knew anything of a package from Newton; he said one 
had been handed him to bring to me, and it was missing or lost. 
He discovered that it was lost after he had passed a road 
leading to a ferry near Maples’, at which point a passenger 
got off, who was sitting on the box with him. As soon as he 

discovered that the package was gone, he said he turned 

about the stage and went back to the ferry at Newton, and 
called to some one to go to Johnson’s and tell him that he 
had lost the package. I think he said, to say toJohnson to 
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go to the stables and look. I understood it was a package, 
“and but one; and he came to me as soon as the stage arrived. 

I have always thought favorably of his character and of his 
trustworthiness, though, at times, I have thought him a little 
careless. , 

I have no recollection of the defendant telling me the mo- 
ney was lost by his carelessness. I think that something was 
said about the package being put in his outside pocket; can- 
not say that the pocket was exposed. He appeared uneasy 
and anxious about it; cannot say that he proposed to me to 
go and hunt it. He went on, I think, the same day, to 
Quincy, with the stage. Can’t say that I know that he loves 
money better than other people. I think he kept a livery 
stable here, or was connected with one. I think, since the 
package was lost, he sold a negro fellow to John M. Cole; 
and after the package was lost, I think he quit driving the 
stage. Soon after the package was missing, he was here in 
Bainbridge, I think for some time, and dressed well, and at- 
tended balls. I thought him prudent, but not remarkable 
close with his money. During a part of the time he lived in 
Bainbridge, he: drove fine horses; and he lost a horse for 
which, I think, he asked a large price—a bay horse, I think— 
price some three hundred dollars. Soon after the loss of the 
package—a few days—cannot recollect how many, he went 
from Bainbridge towards Tallahassee, with a pair of horses 
andabuggy. I remember seeing him at a ball on the 14th of 
February, 1851; I cannot say that it was the first. time he 
had done so. Can say, that at the time the package was 
missing, he showed some uneasiness and anxiety about it; 
that shortly after, he left the stage line, and not much was 
said by me on the subject. 

The depositions of Witu1am A. Morr: Mr. Lockhart, of 
the firm of plaintiffs, had a conversation with witness about 
the loss of the money, the subject-matter of the above suit, 
in Bainbridge, shortly after the money was lost. Mr. Lock- 
hart asked witness what he knew-of the character of one 
James Woodall, of Baldwin County ; witness then told said 
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Lockhart, that said Woodall was a trifting looking mam, and 
sometimes thought tobe crazy. At the same time, Mr. Lock- 
hart asked witness. about defendant ; witness replied that’ he 
had not been acquainted with defendant but a short time, and 
did not know what sort of a man defendant was. . Mr.<Lock- 
hart then told witness, that as he (witness) lived.in Baldwin 
County, if he would detect the matter, he would pay him five 
hundred dollars; and requested witness, if he saw Woodall 
paying any money about Milledgeville, to notice it and write 
to him, (Lockhart,) but witness did: not see Woodall in 6 or 7 
months after this. 

The inference that witness drew from the conversation of 
Mr. Lockhart, as before stated, was, that Lockhart felt that 
there was a probability that Woodall had got the money; as 
said Lockhart said that said Woodall was on the box of the 
stage with the defendant on the trip that the money was lost. 
Both plaintiff Lockhart and defendant asked witness to keep 
an eye out and see if said Woodall handled any money, and 
write to them; did not particularly watch the conduct of said 
Woodall; but when he did see him, Woodall had a twenty 
dollar bill and some other money, and was very drunk. Wit- 
ness thought at the time, that the money was on the St. Ma- 
ry’s Bank—did not inform the plaintiff of the fact. Said 
Woodall is any thing but a moral man—is a drunken, intem- 
perate man, and is thought, by many, to be deranged at times. 

Witness cannot say that the money he saw Woodall have, 
was the money that belonged to plaintiff. Mr. Lockhart told 
witness, in the same conversation, that he did not believe that 
the defendant had lost the money; that it was too large an 
amount to be handled carelessly. 

WILLIAM FarnswortH: Says that he was mail stage agent 
at the time, of that part of the road over which defendant 
drove, and that he recollects the coat; that it was the one he 
usually wore when driving the stage, and that he knows of 
no other coat worn by defendant; had an inside breast pocket, 
but the bottom of it had been cut out before the loss of the 
money, in consequence of having adhered by having a piece 
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of india rubber melted in it, and which closed up the pocket 
and caused him to have to cut it out. The defendant then 
offered to prove, by Farnsworth, his character for trustworthi- 
ness, and that the defendant was in good circumstances, pe- 
cuniarily, before the loss of the money, to which plaintiff ob- 
jected; andthe Court sustained the objection.and ruled out the 
evidence; to which the defendant excepted, and alleges error. 

Defendant then proposed to prove by said witness, Farns- 
worth, that the defendant left the stage line for the purpose of 
attending to his own or private business, and that the arrange- 
ment was made for him to leave previous to the loss of the 
money. To which plaintiff objected; and which objection the 
Court sustained, and ruled out the testimony. To which the 
defendant excepted. 

JaMES G. JoHNsTON: Says the coat the defendant had on 
was a worsted sack coat, with side pockets on the skirt, and 
usually worn by the defendant; does not know the depth of 
the pocket. When tle witness gave the money to the defend- 
ant, he put it in his breast side pocket, and immediately took 
it out and put it in the right hand outside pocket of his coat, 
and that was the last that he saw of the money; cannot say 
that any of the package showed above the pocket; it was a 
large package; too large to be carried in the pantaloons 
pocket ; and upon the return of stage and defendant from 
Bainbridge he saw the coat, which was the same one that he 
had on when he received the money, and the inside breast 
pocket: was cut out, in which he ae put the package when 
witness handed it to him. . 

Defendant then offered to introduce himself as a witness, 
to prove the loss of the money, and the circumstances under 
which the loss took place. To which plaintiff objected; 
which objection the Court sustained, and the defendant ex- 
cepted, and alleges the same as error. 

The testimony being closed, Counsel for the plaintiff ad- 
dressed the Jury; and in the concluding speech of the plain- 
tiff’s Counsel, he stated to the Jury that it was proved that 
the defendant had but one coat before the loss of the money; 
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and soon afterwards, he was purchasing and selling horns 
and buggies, and negroes, and livery stable. Counsel for 
defendant objected to the statement, as not being in proof, 
plaintiff’s-Counsel insisting that it-was. Defendant’s Coun- 
sel then asked the Court to correct plaintiff’s Counsel, - when 
the Court stated, that as Counsel differed as to the testimony, 
each one insisting as-being right,-he would leave it to the 
Jury ; and Gounsel for plajntiff continued his argument and 
repetition of’said statement.. To which refusal, said a 
ant excepted, and alleges the same as error. 

The Court then charged the Jary. To all of which dutege 
and refusal to charge, defendant excepted. Which charge 
and refusal to charge appear, in full, in the rule nés¢ for new 
trial. 

The Jurythen returned a yerdict for the plaintiff; where- 
upon, Counsel for defendant moved fora new trial on ‘the 
grounds— — ' : 

1st. Because the Court erred in not wuiaiee the Jey; 
that a mandatory was only bound to slight ee and such 
care as he took of his own goods. : 

2d. Because the Court erred in all the chargts as given. 

3d. Because the Court, in lieu of the charge as given,. 
should have charged the Jury, that a stage coachman, with- 
out pay, is not liable, unless theré has been great.carelessness 
in his conduct. 

4th. Because the Court refused to charge the Jury, that 
sending the package by a stage driver, without pay, and who 
was carrying the U. 8. Mail, was illegal and a fraud upon 
the law. 

5th. Because the Court permitted sa plaintiff's Counselto 
make statements to the Jury, while in conclusion, as having 
been proved, which was not warranted by the testimony; and 
refused to correct him. ’ ‘ 

6th. Because the Court erred in permitting the sayings of 
John Jackson, as sworn to by. Foster, to.go in evidence. 
7th. Because the Court erred in refusing to permit defend- 
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ant to show, in his. cross-examination of James G. Johnson, 
that he was informed by Montgomery of the loss of the mon- 
ey by defendant, and requested to look for it. 

8th. Because the Court erred in over-ruling the defend- 
ant’s motion for a non-suit. 

9th. Because the Court erred in not permitting the defend- 
ant to show, by James G. Johnson, that it was with great 
reluctance that the defendant took the money,,and that it was 
through his, witness’, earnest ene that defendant. took 
the money. 

10th. Because the Jury- found a verdict thing to evi- 
dence, and contrary to Law and Equity. 

11th. Because the Jury found: contrary. to he weight of 
evidence. 

12th. Because the Jury found without evidence. 

13th. Because the vérdict is inequitable, erroneous. and 
contrary to public policy. 

14th. Because the Court erred in over-ruling the motion of 
defendant, to be sworn as a witness to prove the: loss of the 
money and the circumstances connected. with it. 


Mor@an; Strroztier, for plaintiff in error. 


R. F. Lyon, for defendants in error. 


By the Court.—LumpkIy, J. delivering the opinion. 


f1.] [2.] [8.] We deem it unnecessary to notice, sepa- 
rately, the various assignments of-error upon the’ charge of 
the Court. The Court instructed the Jury, in substance, that 
the undertaking by a person to receive money and deliver it 
to another, without reward, is a mandate; and in contracts 
of this kind, the mandatory is liable for gross negligence 
only; and the burthen of proof is thrown upon the plaintiff, 
at least, to make out a prima facie case. That negligence 
was ordinary, less than ordinary or more than ordinary ; and 
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that he who omits even slight diligence, fails in the lowest dé- 
gree of prudence, and is deemed grossly’ negligent ; that is, 
omitting that care which even the most inattentive and thought- 
Jess men never fail to take of their own concerns. That 
gross negligence was dolo prowimus, amounting almost to @ 
fraud.- That he who accepts a burden gratuitously, is not to 
be dealt with as one who receives a benefit ;' and whether thé 
defendant had ‘been ‘grossly negligent, was a fact to be de- 
termined«by the Jury, under all “the circumstances of the 
case. 

Asia whole, wethink the charge unexceptionable ; and that 
it covers, substantially, all the requests which were made by 
the defendant. 

'[4.] The next assignment of error is, that the Court per¢ 
mitted: plaintiff’s Counsel to make statements to the Jury, 
while in conclusion, which were not warranted by the testi- 
mony; and refused to interpose when called.upon to do’ so: 

Upon looking: into the record, we are obliged to sdy, that 
while there was some evidence as to the points respecting 
which Counsel was addressing the Jury, yet, the facts. were 
rather over-stated; not sufficiently 80, Pewee, to authorize 
a new trial on that ground. 

There is, moreover, an inherent difficulty upon this subject, 
under the Act of 1850, which forbids a Judge, eithér during 
the progress of the trial or in his charge to the Jury, to ex- 
press or even to‘intimate his opinion as to what has or has’ 
not been proved. Suppose Counsel insists that such and’ 
such facts have been proved, how can the Court undertake to 
correct him without violating this Statute ? 

Great latitude, after all, is allowed to Counsel; as well by 
the Common Law as by the Courts of this country, in forensi¢: 
diseussions. - And it will not do to abridge liberty of speech 
too much; “no pent up Utica” is the motto, certainly, in re- 
publican governments. 

As the members of Congress are wisely protected by the 
Constitution of the United States, from being called to ac- 
count for any thing said in debate, so Counsel, in their place, 





e 


508 SUPREME COURT OF GEORGIA. 
MeNabb vs. Lockhart & Thomas. 








in the discharge of professional duties, may use language, if 
pertinent to the-cause, which would be considered wholly in- 
defensible elsewhere.. There is a limit, however, to this priv- 
ilege. And respectable Counsel, unless inadvertently, will 
never indulge in speaking. to facts not in evidence; or in con- 
founding inferences and opinions with facts. Should. this 
practice be deliberately and habitually pursued, : while it: is, 
doubtless, the duty of the Court to.prevent any such abuse 
in a plain and palpable case; still, such offenders: should be 
held amenable to a just, and often more efficacious, punish- 
ment: and that is, the discountenance of their professional 
brethren, whose frown of disapprobation is the surest of all in- 
flictions to a high-minded lawyer. And such only should 
be permitted to occupy a place at the bar. 

[5.] We think the Court was entirely right in suffering the 
witness, Nelson P. Foster, to testify as to what John Jackson 
said to him about the ownership of the money, at the time the 
packet was delivered to the witness to: be carried to Apa- 
lachivola. It was.a part. of the res geste. 

[6.] We hold it was error in the Court below, not to allow 
the defendant to show, upon the cross-examination of James 
G. Johnson, that John Montgomery had told him, the same 
morning that the money was delivered to the. defendant, 
that he (Montgomery) had a message to him from McNabb: 
and that was, that he had lost the money, and that he wished 
him (Johnson) to go and look in the stables, and from thence 
down to the river, for the money. 

Montgomery swears that McNabb rode hastily back to the 
river, seeming much disturbed, and:communicated to him the 
loss of the packet, assigning as a reason for not going back 
to the stables himself, that he had left the stage, with the 
mail in it, with no one to take care of it. He begged. the 
witness to notify Mr. Johnson of. the occurrence, and ask 
him to make search for the money. 

It is contended that to allow this proof, is to permit the 
party to manufacture evidence for himself. But this is not 
true. It is the evidence of circumstances attending the trans- 
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action. Direct proof of the loss of this money, is not’ tobe 
-expected.. The circumstances, therefore, that would -natu- 
rally attend or characterize the conduct of a man. placed in 
the situation in which McNabb stood, is, from the necessity of 
the case, proper testimony. cHieil 

No man would be the bearer of a packet of money with- 
out reward, and at the risk of reputation and property, if he 
were compelled to prove the theft or loss by eye-witnesses. It 
would be unreasonable to look for such proof. 

The conduct of the party, in connection with what he says 
—in other words, concurrent acts and declarations, should be 
received in exculpation, for what they are worth. It can only 
be ascertained, from such circumstances, whether the bailee 
was guilty of,gross neglect or not. That nothing that aman 
says or does can be given in evidence to support his own 
cause, is a good general rule. It has, however, like all other 
general rules, exceptions ; otherwise, better without the gene- 
ral rule. 

In Sampley vs. Scott,. (24 Miss. Rep. 528 .) the Court say : 
“It is certainly. true, as a general rule, that statements. or 
admissions made by a party interested in the result of a suit, 
.cannot be given in evidence in his favor. But the rules of 
evidence are adopted for practical purposes in the adminis- 
tration of justice, and must be applied in such a way as to 
promote the ends for which they were designed. And the 
Courts have, therefore, admitted many exceptions. to the 
above rule. The instances in which the statements or admis- 
sions of a party have been received in his own favor, have 
been so-frequent as to constitute it almost. a rule rather than 
an exception, that they may be reccixed in cases of extreme 
necessity, where, from the nature of the case, no better evi- 
dence ‘can: be reasonably expected.” (Citing Buller’s' Nisi 
Prius, 289. 1 Stark. on Ev. 132.) 

Judge Story says that the statements made by a manda- 
tory, that the letter delivered to him with money in it, had 
been lost by accident or stolen from him, with the circum- 
-stances attending the transaction, ought to be deemed a part 
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of the case, so as to entitle the mandatory to the benefit of 
the statement at the trial, as a part of the res geste, leaving 
it to the Jury to disbelieve the statement and to find the de- 
fendant guilty of gross negligence, if the circumstances did 
not, in their judgment, repel it. (Story on. Batlments, §2138, 
n. 1.) 

We concur, fully, with the foregoing views, and think the 
testimony, upon this mend; was improperly withheld from the 
Jury. 

[7.] We see no error in the fifth wantigiblccee but affirm the 
judgment of the Court in over-ruling the’ motion for a non- 
suit. Every action is properly brought in this State, regard- 
less of its form or name, which sets forth, plainly, fully and 
distinctly, the plaintiff’s cause of action. In this instance, it 
is wholly immaterial whether the suit be trover, assumpsit or 
case. It is a general principle of the Common Law, that 
every person is presumed to do his duty until the contrary is 
established. The burthen is, therefore, upon the plaintiff, to 
negative this presumption. ‘The non-suit’ should ‘not have 
been awarded. 

One of the grounds upon which the new trial was asked, 
and the not granting which is assigned as error is, in not 
permitting the defendant to show, by James G. Johnson, that 
it was with great reluctance that he (McNabb) took the mo- 
ney; and that it was through the earnest persuasion of wit- 
ness that he did take it. 

The record does not sustain this exception: on the con- 
trary, it shows that the witness, Johnson, testified that the 
defendant at first declared, that he did not intend to carry 
any more money. Johnson told him he was sorry for it; 
and upon farther conversation, he finally agreed to take it. 

[8.] Ought the defendant, himself, to have been sworn as 


a witness ? 

In Dibble vs. Brown § Haynes, (12 Ga. R. 217,) this Court 
held, that the evidence of the plaintiff in an action against a 
common carrier. for the loss of his trunk, was admissible to 
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prove its contents, provided there was no other evidence to 
establish the fact. And this evidence was admitted, not upon 
the ground that the defendant had committed spoliation upon 
the property, or in odium spoliatoris, but upon a policy in 
favorem justitie springing out ofthe necessity of the case 
and the nature of the subject. And this doctrine is abun- 
dantly sustained by authority. An attempt has been niade 
to deny its application in cases of necessity.alone, and in the 
absence of fraud. But the attempt thus to restrict it, has 
proved unsuccessful, 

Would the admission of McNabb be a further and danger- 
ous innovation upon that Common Law rule, that no person 
shall be a witness in his own case? The Mississippi Court, 
in the case already cited, held that it would not, and allowed 
the defendant, in a ease precisely similar in all respects, to 
be sworn. And while I have concurred: with my brethren in 
affirming,the judgment of exclusion in the Court below, fur- 
ther reflection and examination have tended rather to weaken 
than confirm my first impressions, If a party, without bene- 
fit or reward, having undertaken to do a favor for:ja, friend, 
and without any other evidence as to how the casualty arose, 
cannot be allowed to give evidence in his own favor, a failure 
of justice. is inevitable. No prudent man should ever carry a 
letter or packet for another.. Suspicion will attach, and, the 
most upright man will be mote than punished for any neglect 
of which he may have been guilty, by the mortification which 
he feels. Justice would seem to demand, that when the vol- 
untary depository admits that, somehow, he did lose the mo- 
ney, that he should have the privilege of stating exactly the 
quo modo he lost it. His narrative is for the consideration 
of the Jury. Why exclude from them the only testimony 
that can shed a ray of light upon the transaction? 

[9.] The books-and the daily practice of the Courts, abound 
in instances, where the oath of the party is received as evidence 
in his favor, because it is essential to the purposes of justice. 
He proves that the books of account produced in Court, con- 
tain his original entries ; the loss of a deed out of his custo- 








512 SUPREME COURT OF GEORGIA. 
McNabb vs. Lockhart & Thomas. 








dy, so as to let in sécondary évidence ; ard‘so of other mat-. 
ters, of which the books of practice abound in examples. To 
rebut this proposition, we are met with some conjectural no- 
tions about public policy. For myself, I utterly repudiate 
all such fanciful distinctions. I am satisfied they will not 
abide the'test of investigation. 

Here is a bailee, without reward, seeking to defend *him- 
self against a presumption of gross negligence, or something 
worse ;-and where the facts, which constitute his defence,'could, 
in the nature of things, be susceptible of no other proof than 
his own statements! My judgment refuses to hire. srgn in 
such a doctrine. 

[10.] Understanding the bill of witiiitinaa ras we do, that 
the testimony, that: McNabb, immediately after this transac- 
tion, was seen in the possession of property, buying and sell- 
ing, &c. was brought out by the plaintiff, in his cross-examina- 
tion of John M. Potter, we are clear, that by way of rebuttal, 
the defendant should’ have been permitted to show his pe¢u- 
niary circumstances before the alleged loss, and his reason 
for leaving the stage line, the fact of his doing so being 
adduced as a circumstance to inculpate him. 

[11.] The main ground upon which we propose to put tle 
new trial, in this case, is the rejection of the testimony of 
William Farnsworth, as to the good character of McNabb for 
honesty and general trustworthiness. In civil cases, such 
evidence is always admissible, when the nature of the action 
involves the general character of the party, or goes directly. 
to affect it. And whenever a particular trait of character is 
involved in the matter charged against ‘the defendant, there 
the character of the party, in that particular trait, is put in 
issue, and may be giveninevidence. We cannot doubt but that 
the character of the defendant, for want of integrity and 
trustworthiness, was put directly in issue by the action brought 
against him; and from the very nature of the case, and the 
difficulties surrounding it, that character must constitute his 
main, if not his only defence. Entire liberty should have 
been extended to the defendant upon this point.. The time will. 
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come, and we are fast verging to it, when the administration 
of justice, both civil and criminal, will turn very much upon 
the character of the litigating parties, their testimony being 
mainly looked to for the establishment of the facts upon 
which the law will pronounce its judgments. 
Upon the whole, we think it best to remand this cause for 
are-hearing. It is a mere matter of delay to the plaintiffs, 
if the defendant lost or embezzled their money. But if he 
be innocent, it is a great cruelty to make him liable for th 
casualty. | 

















No. 68.—Anprew Y. Hampton, plaintiff in error, vs. JoHN: 
R. Hampton, defendant in error. 






[1.] The Act of 1854, “to amend an Act for the better protection and securi- 
ty of orphans and their estates, approved February 18th, 1799, by extend- 
ing the provisions of the fifth section thereof to trustees and their estates,” 
gives a remedy against the executors or administraiors of trustees, but none 
against the trustees themselves. 






In Equity, in Dougherty Superior Court. Application for 
and sanction of injunction, by Judge Perkins, May Term, 
18565. 






The bill filed, in this case, by John R. Hampton and 
Charles W. Horn, next friend of George W. Hampton and 
Elliot L. Hampton, minors, sets forth that Andrew Y. Hamp- 
ton, the guardian of said John R., George W. and Elliot L. 
received, as guardian of said minors, in December, 1852, 
from the administrator of their former guardian, between five 
and six thousand dollars in notes and money, besides divers 
negro slaves, the property of said minors; amounting, in all,. 
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to fourteen thousand seven hundred and fifty dollars, in ne- 
groes; and afterwards, to wit: on the first of January, 1853, 
the said guardian received four other negroes, the property of 
said minors, of the value of thirty-three hundred dollars; that 
the said Andrew Y. Hampton took into his actual possession, 
and had under his control and management, the aforesaid 
negro property, and converted to his own use, by hiring out 
the negroes at large rates yearly, to the amount of from two 
to three thousand dollars each year, and converting to his 
own use the proceeds arising therefrom, up to the first of 
January, 1854, when the said John R. coming of age, he 
turned over to him his share of his negroes, and continued 
in possession, and control, and management of the negroes, be- 
longing to the other two minors, up to the first of January, 
1855; that the said Andrew Y. Hampton, in principal and 
interest belonging to said minors, converted to his own use, 
in the purchase of property in his own name, and otherwise, 
between fifteen and sixteen thousand dollars, which property 
has been seized upon by the Sheriff of said Dougherty Coun ' 
ty, and sold under divers fi. fas; and that a large portion of 
the proceeds of said Sheriff's sale is now in the hands of said 
Sheriff; that said Hampton is hopelessly insolvent; and that 
the security of said Hampton, on his guardian’s bond, will be 
unable to respond, if he should be made liable on the whole 
amount so used and appropriated by said Hampton. 

The bill prays for discovery, injunction and relief. Judge 
Perkins sanctioned the injunction, and the defendants, Andrew 
Y. Hampton and John .A. Phillip, Sheriff, excepted to the 


sanctioning, allowing and granting said injunction. 


R. F. Lyon, for plaintiff in error. 


Moraan, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


[1.] There is equity in this bill. Ifthe trustee converts the 
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trust property from the form in which it is, into some other 
form, the cestui gue trust has the right to follow the property 
into the new form.. (2 Stor. Hy. §1258.) 

It is true, the bill is defective in some respects. It needs 
additional parties. It would be much the better for more 
distinctness and particularity in some of the allegations, espe- 
cially those of the allegations that go to make out the point 
that the fund the complainants are in ‘pursuit of, is a fund 
into which the trust property was converted. But in these 
respects, the bill is amendable. 


The question, however, which was made the chief one be- 
fore this Court, was whether this case was within the Act of 
1854, “to amend an Act for the better protection and secu- 
rity of orphans and their estates, approved February 18th, 
1799, by extending the provisions of the fifth section thereof 
to trustees and their estates.” 

The first section of that Act declaresas follows: “That from 


and after the passage of this Act, the provisions of the fifth 
section of the Act above recited be, and the same are hereby 
extended and made applicable to the estates of all trustees in 
this State, who may have converted to their own use, wasted, 
destroyed or died chargeable to the estates of their cestué 
que trust: Provided, said trustees have had the actual pos- 
session, control and management of the property vested in 
them as such.” (Acts 1853-4, 70.) 


The provisions of the fifth section of the Act referred to, 
are to be extended to the estates of all trustees who may have 
converted to their own use, wasted, destroyed or died charge- 
able to the estates of their cestuc que trust. This is the first 
section of this Act. 

The fifth. section of the Act referred to is as follows: 
‘“‘When any guardian, executor or administrator, chargeable 
with the estate of any orphan or deceased person, to him, her 
or them committed, shall die so chargeable, his, her or their 
executors or administrators shall be compellable to pay, out 
of his, her or their estate, so much as shall appear to be due 
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to the estate of such orphan or deceased person, before any 
other debt of such testator or intestate.” 

This gives a remedy against the executors or administra- 
tors of guardians, executors and administrators, but none 
against the guardians, executors and administrators them- 
selves. How, then, is it that this remedy is to be extended 
to “ the estates of all trustees who may have converted to 
their own use, wasted and destroyed, or died chargeable to 
the estates of their cestui que trust?” By making the rem- 
edy reach the executors or administrators of all such trustees, 
not by making the remedy reach such trustees themselves. 
There is nothing in the Act which authorizes a suit against 
a@ person in any other capacity than that of executor or ad- 
ministrator. Therefore, there is nothing in the Act which 
could “be extended and made applicable” to a suit against a 
person in any other capacity than that of executor or admin- 
istrator. And therefore, there is nothing in it which. could 
“be extended and made applicable” to a suit against a guar- 
dian or against a trustee, for such a suit would be against a 
‘person in a capacity different from that of executor or admin- 
istrator. a 

Hence, although we think that the Court did right to sanction 
the bill, we do not think that this Act of the Court. owed its 
being right to this Statute of 1854, but to the principle of 
equity indicated in the first part of this opinion. 
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No. 69.—GREENLEE BurLer, plaintiff in error, vs. Toe Ma- 
RINE & Fine Insurance Bank, defendant in error. 


[1.] Notes payable at a bank agency, are bankable paper, in contemplation. 
of the Act of 1826; and before a recovery can be had of the indorser, de- 
mand and notice are necessary to be proven. 


Assumpsit, &c. in Lee Superior Court. Tried before Judge 
WorrE.L, December Adjourned Term, 1855. 


The plaintiff in error was sued as indorser upon the follow- 
ing note: 


$1.100. 

On the first day of January, 1852, I promise to pay Griffin 
Smith or order, eleven hundred dollars, with interest from 
date, at the agency of The Marine & Fire Insurance Bank 
at Macon, for value received. This 4th January, 1851. 

JNO. S. SUDDETH 

Indorsed by Smith to Butler; and by Butler to J. Olm- 

stead, Cashier. ~~ 


On the appeal, plaintiff’s Counsel moved to strike out the 
plea of defendant, that he had never received notice of the 
non-payment of the note at maturity, on the ground that the 
note was not made payable, or intended to be negotiated, at 
a chartered bank. The Court struck out the plea, and this 
decision is assigtfed as error. 


R. F. Lyon, for plaintiff in error. 

Hawkins, for defendant in error. 

By the Court.—LuMPKIN, J. delivering the opinion. 

[1.] In Beckwith and ieilion vs. Carlton § Co. (14 Ga. 


Rep. 691) this Court held, that in order to charge the in- 
dorser of a note, payable at the agency of one of the chartered 
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banks of this State, a demand and notice were necessary. 
This case comes fully within that decision. And instead of 
favoring the banks, the very contrary is true. Itis for the 
protection of indorsers. 

Settle the rule, that the Act of 1826, requiring demand and 
notice on bankable paper, does not apply to notes payable at 
an agency, and every chartered bank in the State that has 
not done so already, will forthwith establish an agency to get 
rid of this burden. 

The fact that the defendant confessed judgment on the first 
trial, by no means dispenses with the proof of notice on the 
appeal. It is an indespensable part of the plaintiff’s case. 
Without proof of demand and notice, he is not entitled to re- 
cover. 





No. 70.—Hopkins, ALLEN & Co. plaintiffs in error, vs. JOHN 
L. SupDETH and others, defendants in error. 


{!.] Where, upon petition for certiorari, the Court had ordered the same to 
issue ; and, afterwards, by .reason of the defendant’s Counsel having re- 
moved the papers, the writ had not been prosecuted: Held, that it was 
error in the Conrt, on this account, to dismiss the proceeding. 


Certiorari, in Lee Superior Court. Decision by Judge 
Perkins, December Term, 1854. 


The plaintiffs in error petitioned for a certiorari to certain 
decisions made by the Inferior Court of said County, at Jan- 
uary Term, 1853, upon written exceptions taken at the trial. 
The application was made 11th July, 1858, and due notice 
given to the opposite party. There was attached to the peti- 
tion, an exemplification of all the proceedings of the Inferior 
‘Court in the said cause. 
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The Judge granted the application as follows: “Read and 
sanctioned. Let the writ of certiorar7 issue in the penal sum 
of $1400, and such other proceedings be had as are usual in 
such cases, made and provided. Given under,” &c. 

These papers were filed with the Clerk of the Superior 
Court, on 25th July, 1853, and defendants, by their Counsel, 
W. A. Hawkins, acknowledged service thereon. Before the 
next term of the Superior Court, the: papers were removed 
from the Clerk’s office, and plaintiff's Counsel could not, after 
diligent search, find them; had called frequently on defend- 
ant’s Attorney for them, and he denied having them, until the 
last term of the Court, when the receipt of Hawkins and 
Wallace, for these papers, was produced. The defendant’s 
Attorney afterwards produced the papers in Court. 

A motion was then made to dismiss the whole proceedings, 
because no certiorari had issued. Plaintiff's Counsel insisted 
that they had been guilty of no laches, and that the writ 
should issue mune pro tune. The Court dismissed the whole 


proceedings, and plaintiff's Counsel excepted. 


R. F. Lyon, for plaintiff in error. 
Hawkins, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] We are of opinion that the application for a certiorari 
in this case, should not have been dismissed, for the reason, 
that the Court had ordered the same to issue at a previous 
term, and that (as shown by the record) it was no fault of the - 
plaintiff in error, that it had not so issued ; the petition hav- 
ing been mislaid by the opposite Counsel, and the issuing of 
the writ so prevented. 

We incline to think, too, that the original proceeding was 
not irregular; that the second original attachment was pro- 
perly issued by the Justice of the Peace in Baker County. 
We find no positive provision of the law requiring the Clerk 
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to. do this, though it is the practice, in some places. It is also 
the inclination of our minds, that it was not necessary for a 
bond and affidavit to be sent to Lee County. But perhaps 
these questions should be left open for consideration, when 
the certiorari brings them up; and we leave them free, to be 
discussed at that time, if it should be desired. 

Let the judgment be reversed. 





No. 71.—Joun Woo Fotk, plaintiff in error, vs. James Leat-. 
Ly, administrator, &c. defendant in error. 


{1.] Long acquiescence or laches, by parties out of possession, is produc- 
tive of much hardship and injustice to others, and cfhnot be excused but 
by showing some actual hindrance or impediment, caused by the fraud or 
concealment of the party in possession. 

[2.] The party guilty of gross laches, cannot screen his title to the just im- 
putation of staleness, merely under the pretence of an imaginary impedi- 
ment or technical disability. 

[3.] A former administration will be presumed to protect the ancient title, and 
possession of personal property, as well as real estate. 


Decision by Judge WorRELL, at Chambers, 20th June, 
1855. 


Andrew McNeely, by his last will and testament, gave and 
bequeathed to his wife, Esther, as follows: “four hundred 
and eighty dollars; and I also require my son-in-law, 
John Whigham, to build her a good, comfortable house on 
the plantation where I now reside, to be used and occu- 
pied by her during her life, or as long as she may choose ; 
and my said son-in-law is also to furnish her, yearly, and 
every year during her life, with forty bushels of corn, and 
100 weight of clean cotton. I do further give unto my wife,. 












AMERICUS, JULY TERM, 1855. 524 
Woolfolk vs. Beatly, adm’r, &c. 











two beds and furniture, one large painted pine-chest and 
cupboard, and one table and three chairs. I do also giwe 
Further to my wife, duriny her residence on said plantation, 
a small negro girl, Chloe, and forty weight of soap, and five 
bushels of salt, to be furnished her, out of my estate, every 
year, and four hundred weight of pork, and one barrel of 
flour yearly, and every year.” By another item, he gave 
his wife a side-saddle and fire-wood, so long as she remained 
on the plantation. By still another item, he gave her the 
tea kettle and. other tea furniture, and shoes, during her life. 
There was no residuary clause in the will. His son-in-law, 
John Whigham, and three of his friends, were appointed the 
executors of this will. 

He died in 1810. 

In 1855, John Woolfolk filed a bill setting forth. this will, 
and charging that six or seven months after the death of An- 
drew McNeely, Esther, his widow, removed from the planta- 
tion, with the consent of his executors, carrying with her the 
slave, Chloe; that John Whigham and Jonathan Archer, 
who, in right of their wives, were the only distributees and 
heirs at law of said Andrew, had full knowledge of this re 
moval—the said Esther living still in their neighborhood }*- 
that in 1835, one William Gordon, the son of the said Esther, 
by her consent and direction, sold the said negro, Chloe, and 
her six children, to one James Walker, for a valuable consid» 
eration; and that Walker, in 1836, sold the negroes to com- 
plainant for $5.000; and that, from 1836 to 1855, complain-.. 
ant had remained in the peaceable gnd quiet possession of - 
them, exercising ownership over them as his own; that An- 
drew McNeely owed no debts that remained: unpaid; that 
in 1853, one James Beatly took out letters of administration - 
on the estate of Andrew McNeely, and has. commenced an ~ 
action of trover against complainant for these negroes; that - 
if a recovery be had, John Whigham and Jonathan Archer, . 
or their descendants, will receive the proceeds thereof; and. 
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‘that no disability has existed why they should not have'taken 
out administration previous to this time. - 

"The prayer was for a perpetual injunction. 

Judge WorRELL refused to sanction this bill, and this de- 
Cision is assigned as error. 


Judge BENNING, having been of Counsel, did not preside. 
8. Jones ; H. Hott, for plaintiff in error. 


Jounson & Patterson, for defendant in error. 


By the Court.—Lumpkin, J. delivering the opinion. 


[1.] Is the complainant entitled to the injunction prayed’ 
for, and which was refused by the Circuit Judge ? 

The case makes it necessary to construe the will of An- 
drew McNecly, deceased. For if his widow, Esther McN eely, 


took a life estate in Chloe, then the right of the plaintiffs in 
frover, to sue, did not accrue till her death; and the bill does 
not show when that was. It is stated in argument to 
have been in 1843. If this be true, it would change, materi- 
ally, the aspect of the case made by the bill. 

It is insisted by the learned Counsel for the defendant in 
error, that Mrs. McNeely took an estate for life, both in the 
homestead and the negro girl. After a careful examination 
of the will, we are entirely satisfied that she took a life estate 
in neither. Some things are given to her by the will abso- 
lutely ; as to others, a certain annual allowance: was to be 
made her during her life. But as to the house which was di- 
rected to be built for her, and the occupancy of which was 
all the interest bequeathed to her in the land, we hold that, 
as to this and the girl Chloe, it is clear that the interest was 
contingent. It might endure for life; that is, provided she 
continued to live on the place where her husband died ; other-. 
wise, she might terminate it whenever she saw fit. It was in 
the nature of a lease or conditional estate at Common Law, 
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viz: the home in the house and the use of the negro, were 
hers so long as she might continue “tenant of the manor of 
Dale.” . 

Assuming this, then, to be the true construction of the 
will, as we doubt not it is, what is the equity presented by 
the bill? 

Mrs. McNeely removed from the residence designated in 
the will, in 1811, the year after her husband died, and settled 
in Burke County, some six or seven miles distant. The ex- 
ecutors resided in the immediate neighborhood, and were 
knowing to the fact. One of them, Whigham, was her step- 
son-in-law. Archer, another son-in-law of the old man, also 
resided in the vicinity. Whigham and Archer were both 
of age at the time, and were the only heirs and distributees 
of Andrew McNeely, the testator, having: inter-married with 
his two daughters. The title to Chloe, under the will, was for- 
feited by Mrs. MeNeely’s removal. And holding no longer 
under the will, she held adversely to the heirs at law, the will 
not having disposed of the remainder in Chloe. This posses-_ 
sion continued until 4835, when Wm. Gordon, a son of Mrs. 
McNeely, by a former husband, sold Chloe and her children 
to James Walker, by and witlt the advice and consent of his 
mother. Thus asserting, as Mrs. McNeely had been doing 
all the time, ownership and title to Chloe and her increase, 
Walker sold to John Woolfolk, the complainant in the bill, 
in 1836, who paid $5.000 for the property, and has held the 
slaves, peaceably, ever since. 

In 1852, forty-two years after the adverse possession in 
these negroes began, James Beatly, administers upon the 
estate of Andrew McNeely, with no debts to pay, and com- 
imenéces his suit at Law to recover the property, for the pur- 
pose of distribution. And this injunction is prayed for, to 
restrain the action. We are fully satisfied, that under the 
facts and circumstances of this case, as disclosed in the bill, 
and which we assume to be true, for the purposes of this de- 
cision, that the ad ¢nterim injunction should have been granted 
by the Judge, and that the same should be made perpetual: 
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by a decree, upon the hearing, should the case be sustained 
by the proof. 

¢ [2.] Rank injustice has been feiaiuisity practiced, within 
our knowledge and remembrance, under young administra- 
tions taken out to recover stale demands. It is only recently 
that the Courts of Equity have been resorted to to put a stop 
to these speculative and unjust proceedings, carried on under 
color of law. Bonds, judgments and statutory liabilities, the 
highest obligations known to the law, are all presumed to be 
paid, after twenty years. The same presumption is made of 
grants, to protect titles to land. Why should not the same 
presumption be made of administration? This Court has ap- 
plied the doctrine to real estate, with the approbation of the 
profession. No good reason can be assigned why it should 
not be applied to personalty. 

[8.] Cases may occur where an injunction will be granted, — 
even where the demand is not stale, as in the case of Fox vs. 
Horah ; (1 Iredell’s Eq. R. 358 ;) because it would be against 
conscience to allow the legal right to be enforced. Would it 
not be oppressive, in the extreme, to permit this recovery to 
be had, when there are no creditors, and the heirs have slum- 
bered over their rights for forty years? After such a lapse 
of time, I would not hesitate to presume an administration, 
even to defeat a creditor. The peace of society demands that 
Courts of Equity should interpose, where there has been such 
gross laches, in prosecuting rights, or long acquiescence in the 
assertion of adverse rights. 

In Wagner et al. vs. Baird et al. (7 Howard's 8. C. Rep. 
234,) the Court thus appropriately and forcibly expresses 
itself: ‘ Length of time necessarily obscures all human evi- 
dence, and deprives parties of the means of ascertaining the na- 
ture of original transactions; it operates by way of presump- 
tion, in favor of the party in possession. Long acquiescence 
and laches, by parties out of possession, are productive of 
much hardship and injustice to others, and cannot be ex- 
cused but by showing some actual hindrance or impediment, 
caused by the fraud or concealment of the party in possession, 
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which will appeal to the conscience of the Chancellor. The 
party guilty of such laches, cannot screen his title from the 
just imputation of stalencss, merely by the allegation of an im- 
aginary impediment or technical disability.” 

What is the pretence upon which this great hardship and 
gross, injustice, in recovering this property from these bona 
fide purchasers, is sought to be justified? That no administra- 
tion had been taken out upon the estate of old Andrew Mc- 
Neely. Why did not the heirs.at law force one forty years 
previously? Why this Rip-Van-Winkle sleep over their 
rights? Is not this, in the language of the authority, “an 
imaginary impediment’—a mere “technical disability ?” 
No bad faith, concealment or fraud, is imputed to Mrs. Mc- 
Neely or those claiming under her. There was no greater 
obstacle to the procurement of an administration and the 
prosecution of their claim, at any time within the previous 
forty years, than there was now. If a disability existed, it 
was voluntary and self-imposed. Mr. Whigham, one of the 
‘only two heirs at law, was an executor—why did he not ad- 
minister, in order to recover this property, which was outside 
the will, in 1811? For then the adverse holding commenced. 
And it was open, visible, notorious and immediately under his 
eye. There is nothing to mitigate this inexcusable delay. 
It is troublesome enough to get at the truth of matters trans- 
.piring daily around us. We protest against this uncovering 
the graves of the dead, and groping after the truth of facts 
involved in the mist and obseurity consequent upon the lapse 
of nearly half a century. Under such circumstances, we, 
should regard more the antiquity of possession by the defend- 
ant, than the novel accruer of title to the plaintiff. 
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No. 72.—JAMEs Woop AND JAMES Morris, plaintiffs in error, 
vs. SHADRICK T.. CRAWFORD,: defendant. in error. 


[1.] Courts of Ordinary, in Georgia, are not Courts of limited jurisdiction, asto 
testate and intestate estates, in the sense of the rule, that all that is necessa- 
ry to show jurisdiction, must appear on the face of the record on the proceed- 
ings of that Court; and as regards such estates, every presumption is to 
be made in favor of their jurisdiction. 


Ejectment, in Sumter Superior Court. Tried before Judge 
Perkins, February Term, 1855. 


Plaintiffs in error brought suit in ejectment against the 
defendant, for lot land No. 23, in 28th district of Sumter 
County. On the trial, they offered in evidence a grant from 
the State to “ Cynthia A. Ashworth, illegitimate of Boswell’s 
district, Franklin County.” Then the following order, pass- 
ed by the Court of Ordinary of Franklin County, Ist Septem- 
her, 1834: “ ordered, that Joshua Wood, guardian, have leave 
to sell lot No. 23, in the 28th district of originally Lee Coun- 
ty, for the benefit of Cynthia Ashworth.” Defendant’s Coun- 
sel objected to the order, because it did not appear, on its face, 
that Cynthia Ashworth, or any of her property, was in 
Franklin County, at the time of the granting of the order. 
The Court sustained the objection, and plaintiffs excepted. 

The Court also ruled out the deed. made by the guardian 
to plaintiff, Wood, as the purchaser at the sale, and plaintiff 
excepted. ‘ 

Plaintiffs below offered to prove, by witnesses, that Cynthia 
Ashworth did reside in Franklin County, at the time of the 
granting of the order. -The Court rejected the evidence, 
and plaintiffs excepted. 

On these exceptions, error has been asssigned. 


Brown & Brown, for plaintiff in error. 


Dub ey, for defendant in error. 
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By the Court.—LumPkty, J. delivering the opinion. 


[1.] This case is covered by the decisions in Tucker vs. 
Harris, (13° Ga, Rep. 1.) and Perkins and others against 
Attaway, (14 Ga. Rep. 27,) and conceded to be, by Counsel 
for defendant in error, who, in consequence thereof, declined 
submitting an argument. 





No. 73.—Joun Bucuanan, plaintiff in error, vs. SOLOMON 
G. BEcKHAM, defendant in error. 


[1.] The State should be a party to all motions to establish lost papers be- 
longing to a State case. ~ 


Motion ‘to establish lost papers, in Early Superior Court. 
Decision by Judge Perkins, April Term, 1855. 


This was a motion in the Court below, to establish as lost 
office papers, an affidavit and warrant, to apprehend a slave 
for an alleged offence, together with the proceedings théreon, 
including a petition for and a writ of habeas corpus, sued out 
and decided at Chambers. The Court below refused the mo- 
tion, and this decision is assigned as error. 


CULLENS; ALLEN, for plaintiff in error. 
Cook ; McDoveaLp ; Hatt, for defendant. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] It does not appear what was the ground on which the 
Court below acted, in refusing the motion. 
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There is a ground in the case, which was sufficient to justi- 
fy the refusal; and that, we are to presume, is the ground on 
which the Court acted. The party defendant to the motion, 
is not the proper party. The State should have been the de- 
fendant to the motion. The papers to be established, were 
all papers representing proceedings between the State and a 
slave ;‘and if we admit that the owner of the slave may be: 
the proper party for one side of the motion to establish such. 
papers, we must admit it to be more clear, that the State is 
the proper party for the other side. But instead of the 
State’s being made the defendant to the motion in this case, 
the prosecutor was made the defendant. As well might a 
witness, or the Sheriff, or jailor, or, indeed, any stranger, 
have been made the defendant. 

In such cases as this,’ the State, through its Solicitor Gen- 
eral, ought to be heard. 

It is a question of doubt, too, whether these are papers 
which can be established in.the way in which the attempt 
was made to establish them. Are they office papers; such 
office papers as the rule of Court has in eontemplation? 

We think the judgment of the Court below ought to be af- 
firmed. 








No. 74.—WiILLiamM Norwoop, plaintiff in error, vs. JAMES 
Dickey, defendant in error. 


[1.] A Court of Equity has power to restrain a person from increasing the 
height of his mill-dam, if increasing the height of it would be productive of 
loss of health in the family of another person residing in the neighborhood 
of the mill. 


In Equity, in Calhoun Superior Court. Decision by Judge | 
PERKINS, at May Term, 1855. 
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William Norwood filed a bill against James Dickey, alleg- 
ing that complainant was the owner of certain lots of land, 
and that Dickey was the owner of adjoining lots; that 
Dickey had erected a mill-dam upon his land, by which a 
large pond of water was made stagnant, and a large swamp 
saturated ; and that, by reason of the decaying timber and 
the miasma arising therefrom, the family of complainant had 
been made very sick the next summer after the erection of 
the dam; that the damage to complainant was irreparable, 
in money; and that the continuance of the dam was certain 
sickness to complainant’s family, fortyin number. The prayer 
was for an injunction, restraining defendant from raising the 
dam higher, as he threatencd to do; and for a decree-to 
abate the nuisance. | 

Defendant demurred, on the ground that the, Court had 
no jurisdiction over the subject-matter, there being an ade- 
quate remedy at Law. The Court sustained the demurrer, 
and this decision is assigned as error. 


WarREN & WarkkEN, for plaintiff in error. 
McDovea.p ; CaruTuErs, for defendant in error. 
By the Court.—BrENnin@, J. delivering the opinion. 


[1.] Did the Court below have power to entertain this bill ? 

The bill has two objects in view: one to demolish the dam, 
the other, to prevent the dam from being raised higher. It 
appears, by an amendment to the bill, that the defendant was 
engaged in raising the dam higher. 

The defendant demurred to the bill, on the ground, that the 
complainant had an adequate remedy at Law. The Court sus- 
tained the demurrer, and dismissed the bill. If there was 
any equity at all in the bill—any equity for either of the two 
objects it had in view, this judgment was erroneous. 

The remedy at Law, which the Court below thought an ad- 
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equate one was, itis probable, the remedy which is given by the 
twenty-fourth section of the tenth division of the Penal Code. 
If the remedy provided' by that section of the Code is ade- 
quate, the Court below was right in dismissing the bill. For 
if, at Law, there is a remedy which is entirely adequate, 
whether that remedy is supplied by a Statute or by the Com- 
mon Law, makes no difference, In either case, a Court of 
Equity has no jurisdiction. (McGough ¢ Crews vs. The In- 
surance Bank of Columbus, 2 Kelly, 151.) 

Is, then, the remedy given by that section of the Penal 
Code, an adequate one in this case? The section declares, 
among other things, that “ any nuisance which tends to the 
immediate annoyance of the citizens in general, is manifestly 
injurious to the public health and safety,” &c. “may be 
abated and suppressed by the order of any two or more Jus- 
tices of the Peace of the county, founded upon the verdict 
and opinion of twelve freeholders of the same county, who 
shall be summoned, sworn and empannelled for that pur- 
pose,” &c.; ‘ Provided, always, that when the nuisance com- 
plained of is a grist-mill or saw-mill, or other water machine- 
ry of valuable consideration, the same shall not be destroyed 
or abated, except upon the affidavits of two or more free- 
holders, before one or more of the Justices of the Inferior 
Court of the county,” &c. “ testifying that the health of the 
neighborhood, according to their belief and opinion, is mate- 
rially injured by such mill-dam, or other obstruction,” Xc. ; 
‘“‘ whereupon, it shall be the duty of such Inferior Court, as 
soon as practicable, to cause a Jury of twelve men to be: 
drawn from the Jury-box, and summoned for the trial of the 
cause, who, together with the said Court, shall attend at the 
court house of said county, to adjudge the case of nuisance 
complained of ; and both parties shall have a reasonable time 
allowed them to summon their witnesses, and procure their 
attendance.” (Prince’s Dig. 648.) 

A majority of the Court feel quite confident, that in this 
part of the Code zs provided an adequate remedy for as much 
of the case as relates to the injury caused by the dam,.as that 
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stood before the defendant began to raise it higher. And to 
this opinion of the majority of the Court, I yield quite a 
doubt of my own. My doubt consists in this: was it the in- 
tention, in this part of the Code, to furnish a privateremedy? 
The wrong to be remedied, is one “to the citizensin general,” 
or ‘to the public health and safety; or one that “ tends 
greatly to corrupt the-manners and morals of the people.” 
And this is a pudlic wrong, is it not? Could any single private 
man control a proceeding under this law—say dismiss the pro- 
ceeding, forgive the injury, or accept for it compensation of 
any sort?’ I doubt it. 

We are all equally confident, however, thatthe Court be- 
‘lew had power to prevent the defendant from raising his dam 
any higher. A person in the situation of this complainant, 
is not bound to stand by, passively, and see a dam of this 
sort built, even if, after its completion, he may, at Law, have 
a means of its demolition. (Coker vs. Birge, 9 Ga. Rep. 425.) 
And therefore, he is not bound to stand by and see such a 
dam, when built, raised higher. 

May he not prevent it from being raised higher, (will it be 
asked) by resorting to the remedy given by this section of 
the Penal Code? It is not certain that he may, I answer; 
for, first, there is no telling, beforehand, what length of time 
it will take for this remedy to be worked out ; and therefore, 
there can be no certainty that the business of raising the dam 
will not have been completed long before the time has come 
for this prostration of the dam, by the remedy, to take place. 
And secondly, it is not certain that he can even resort to that . 
remedy for such a purpose, viz: the purpose of preventing 
the dam from being raised higher; for before he can resort 
to that remedy at_all, he must get the affidavits “of two or 
more freeholders,”’ “testifying that the health of the neigh- 
borhood, according to their opinion and belief, is materially 
injured” by the mill-dam. These he may not be able to get; 
and he may, nevertheless, be entitled to prevent the dam 
from being raised higher. It is plain, that a case may exist 
in which a person will have the right to prevent a dam from 
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being made higher, although it may be that he will have no 
right to have the dam prostrated. 

And, indeed, if he could get the affidavits, that would not 
be getting the verdict of the Jury. The Jury might think 
that the dam ought not to be made higher; and yet, think, 
too, that it ought not to be prostrated—might think, in short, 
that the dam ought not to be touched at all, cither by the 
owner, to raise it higher, or by the neighbors, to destroy it 
altogether. 

To abate or destroy a mill-dam, already erected, is consid- 
ered, by this section, to be a grave affair: whereas, to pre- 
vent the erection or- enlargement of a dam, by an order, 
which must, at first, be a temporary one, (‘until further or- 
der,’’) and which will never become a permanent one if, on in- 
quiry, it is found that it ought never to become a permanent 
one, is something which the section sees fit not to notice, and 
something which the rest of the law, 1. e. which Equity re- 
gards as no great matter. 

The remedy, then, furnished by this section, is one of 
which it cannot, with certainty, be said that it is adequate to 
prevent a dam from being raised higher. To prevent that 
from being done, is one of the objects of this bill. 

We think, therefore, that to the extent of this object, there 
was equity in the bill; and therefore, that the bill should not 
have been dismissed. 





No. 75.—RANDAL JORDAN, piaintiff in error, vs. THE State 
oF GrorGIA, defendant. 


[1.] The demand authorized under the XVIIIth section of the 14th division of 
the Penal Code, may be made at any time during the term, provided there 
be a Jury empannelled and qualified to try the cause; it must be made, to 

be available, before the Jury is discharged. 
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[2.] Doubts expressed, as to the soundness of the construction put upon this 
section, in Denny vs. The State, (6 Ga. Rep. 491.) 


Motion, in Dougherty Superior Court. Decided by Judge 
PERKINS, June Term, 1855. é' 


Jordan was indicted for voluntary manslaughter. At May 
‘Term, 1855, after the Juries were discharged, (the case not 
having been called in its order, because it was not reached,) 
he moved to place upon the minutes a demand for trial. The 
Court refused the motion, and this decision is assigned as 
error. 


Warren & Warrey, for plaintiff in error. 
Sol. Gen. Lyon; Moran for defendant. 
By the Court.—Lumpx1n, J. delivering the opinion. 


[1.] By the XVIIIth sect. of the 14th division of the Penal 
Code, is enacted, that “any person against whom a true bill 
of indictment is found, for an offence not affecting his or her 
life, may demand a trial at the term when the indictment is 
found, or at the next succeeding term thereafter ; which de- 
mand shall be placed upon the minutes of the Court; and if 
such person shall not be tried at the term when the demand 
is made, or at the next succeeding term thereafter: Provided, 
that at both terms, there were Juries empannelled and quali- 
fied to try such prisoner, then he or they shall be absolutely 
discharged and acquitted of the offence charged in the in- 
dictment.” (Cobb's Digest, 836.) 

Now, the only question in this case is, whether the demand 
must be made before the Jury is discharged for the term ? 

We have never known any other construction put upon 
this Act, than the one given to it by Judge PERKINS, namely : 
that the demand should be made while there is a Jury in 
attendance upon the Court. And while we adhere to this 
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uniform and contemporaneous construction of the statute, we 
hold that it is the priviliege of the prisoner to make his de- 
mand at any time during the Court, before the Jury is dis- 
charged ; at the same time, suggesting that it is a most appro- 
priate period to do this, when the Court is about to dis- 
charge the Jury for the term. But the earlier the demand 
is made, the better; for it enables-the Court to give such 
directions to the business of the term, as will secure a trial to 
those who are urging it. ; 

We could assign strong reasons in support of the practice 
which has grown up under the Statute, but we forbear to 
do so. 

[2.] In Denny vs. The State, (6 Gia. Rep. 491,) this Court 
held, that the defendant, under this Statute, was entitled to 
make his demand, not only at the term when the indictment 
was found, or at the next succeeding term thereafter, but at 
any subsequent term of the Court. The reasoning, in support 
of that interpretation of the Act, is plausible ; but subsequent 
reftection has induced me to doubt whether it was a sound 
construction of the Code, either upon principle or policy. 





No. 76.—Joun M. Burtine, plaintiff in error, vs. Toe STATE 
oF GeoratA, defendant in error. 


[1.] Though a witness be examined irregularly by the Selicitor General; yet, 
if no objection be made at the time, but the opposite party permit the ex- 
amination to proceed, it may be presumed that the irregularity was waived ; 
and if no interposition, on the part of the Court, is invoked, and no opinion 
on the point expressed by the Court, there has been no decision, sentence, 
judgment or deeree for the revision or determination of this Court. 

[2.] It is not only the right, but the duty of the Judge, to revise and correct 
the brief of testimony, in all cases where it is required. to be filed. 


[3.] Although it is loose, and highly irregular and improper, for any portion 
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of a Jury, after being sworn in a cause, to enter a retail grocery, and there 
to converse with various persons ; yet, where it appears that they were ac- 
companied by the Bailiff; that he heard all that was said; that they did 
not converse about the case; and especially, where it is shown that the pris- 
oner, himself, was present, and no injury resulted to him from the conduct 
of the Jury, the Court will not interfere with the verdict. 


Murder, in Lee Superior Court. Tried before Judge Wor- 
RELL, March Term, 1855. 


When the prisoner was arraigned and put upon trial, he 
moved a continuance, on the ground that the evidence taken 
down before the committing Magistrate, was not in Court. 
The motion was refused, and prisoner excepted. 

Thomas Marsh, a Juror, said he had been absent from the 
country. from July to December, but his father lived in Lee 
County, and he considered that his home ; that he considered 
himself at home wherever he was. The Court held him com- 
petent, and defendant excepted. 

After the prisoner’s challenges were exhausted, Elijah 
Tucker, being put on triors, stated that he had formed and 
expressed a decided opinion as to the guilt of prisoner. To 
questions put by the State’s Counsel, he said that his opinion 
of the guilt of the prisoner was not so fixed but that it could 
be removed by the evidence; and that he thought he would 
be controlled by the evidence rather than by his precon- 
ceived opinions. The Court held him competent, and de- 
fendant excepted. 

After one of the witnesses had testified, the Solicitor Gen- 
eral moved that his testimony, as taken down, be read over 
to him. The Court refused the motion, and defendant ex- 
cepted. 

Subsequently, on a motion for a new trial being made, the 
Court ordered the testimony of this witness to be corrected 
according to the recollection of the Court. To this proceed- 
ing defendant excepted. 

The deceased (Spence) stated to a witness, after he was 
wounded, that Burtine beat and about ruined him. He spoke 
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like a drunken man; told them to go away and let him alene. 
To this being admitted in evidence, defendant objected ; and 
being over-ruled, excepted. 

Counsel for defendant requested the Court to charge, ‘that 
if they believed the deceased, at the time the injuries were in- 
flicted on him, was in such a situation as would have rendered 
him an incompetent witness, if on the stand, then his declara- 
tions, made im eatremis, were not entitled to credit. And 
farther, that though the competency of the dying declarations 
was decided by the Court, their credibility was to be judged 
of by the Jury.” The Court declined so to charge, but certi- 
fied that he had previously told the Jury they were to judge 
of the credibility of these declarations. Defendant excepted. 

A motion was made for a new trial, on all the preceding 
points; and also on the ground, that when three of the Jurors 
had been selected, one of them, John Ross, separated him- 
self from the others and from the Bailiff, went into a grocery 
and drank liquor, and conversed and danced with the by- 
standers; that another Juror, Caleb Parker, also conversed 
with persons, not of the Jury, after he was'sworn. 

This ground was supported by sundry affidavits. The Ju- 
rors filed affidavits to the effect, that they had not conversed 
with any one in relation to the case; and the bailiff of the 
Jury swore, that he was with these Jurors; heard all that 
they said; that they did not converse in relation to the case 
and that the prisoner was present and in hearing of what 
they said. 

The Court refused a new trial, and defendant excepted. 

Upon these several exceptions, error was assigned. 


R. F. Lyon; M. WiitraMs ; H. Moors, for plaintiff in error. 


Sol. Gen. Lyon, for the State. 
By the Court.—Starnes, J. delivering the opinion. 


But a few of the several grounds of objection which appear 
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in the bill of exceptions in this case, were presented for our 
consideration at the hearing, by the Counsel for the plaintiff 
in error. These, only, we shall notice in the opinion; find- 
ing, as we do, no cause for interference with the judgment, 
on any of the other points. 

[1.] One of the Jurors, Elisha Tucker by name, was put 
upon triors; and before the triors he was: examined, the 
Counsel for the State being permitted, without objection, to 
examine the Juror, with reference to his opinion as to the 
guilt of the prisoner. To the questions put by the Counsel, 
he gave such answers as, without doubt, led to his being 
found competent by the triors. 

It is now insisted, that the State’s Counsel had no right to 
put these questions to the Juror. 

It is unnecessary for us to decide, whether or not it was 
proper for the Solicitor General thus to examine the Juror. 
It was permitted, without objection or cavil. And we have 
repeatedly ruled, that objections on account of such matters 
of practice, must be made at the trial, and the. decision of the 
Court had thereon; otherwise, we are not authorized to in- 
terfere on account of error in the proceeding. 

Irregularities of practice ensue in, perhaps, every trial of 
importance; they ensue frequently with the concurrence of 
both parties, and are rightly supposed to be waived when no 
objection is made on account thereof. ’ 

Besides, if no exception be taken at the trial, no point 
made, and the opinion of the Court not invoked and not giy- 
en, there has been no decision, sentence judgment or decree 
of a Superior Court rendered upon the point; and therefore, 
by the organic law of this Court, we have no right to review 
the proceeding. 

[2.] We recognize the right of the Judge, in the Court be- 
low, to revise and correct the brief of the testimony, as it is 
presented to him in the record. It is his duty to see that a 
correct and proper statement of the evidence is presented ; 
VOL. XvIU-68 
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and he violates his duty in a most important and vital par- 
ticular, if he fail to do this. 


The Court below was, therefore, right in ordering such of 
the testimony, as (according to his recollection) had been 
omitted to be inserted, and in revising and correcting the 
Other testimony presented. It is true that the Judge may 
err in the discharge of this duty, and that his error cannot 
be corrected. But from the necessity of the case, this power 
of revision and correction must be reposed somewhere; and 
where can it be more appropriately confided, than in that of- 
ficer who has been chosen by his fellow-citizens to sit in judg- 
ment, uprightly and disinterestedly, between his fellow-citi- 
zens who are litigant before him? 


[3.] With the only other exception remaining to be consid- 
ered, we have had some difficulty in dealing. 

The affidavits presented ‘upon the motion for a new trial, 
show, very clearly, that two of the Jurors, Ross and Parker, 


improperly behaved themselves: after they were sworn—en- 
tering a grocery or retail shop as they did, and one of them 
(John Ross) speaking with several persons, and otherwise de- 
meaning himself in a manner unworthy of a sworn Juror, and 
especially of one who was charged with an issue of life or 
death. And we should feel it our duty to send the case back 
‘on account of this conduct, but for the statement of the Bai- 
liff who attended the Jury. 

The Jurors, themselves, in their exculpatory affidavits, say 
that they were not out of the. presence of the Bailiff. Parker 
declares that he held conversation with no one in relation to 
the case, and Ross makes a similar statement. The Bailiff 
swears, that he remained in company with these Jurors when 
they went into the grocery; that he heard what was said to 
the various persons with whom conversation was held by 
them; that nothing was said in relation to the case, and that 
the prisoner was present and in hearing during all this time. 


-This latter fact, when taken in connection with the other 
statements of the Bailiff, has satisfied our minds that no in- 
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jury came to the prisoner by the loose conversations of these 
Jurors; and on this account, we will not control the. verdict. 4 
Judgment affirmed. 









No. 77.—SEABORN Jonas, plaintiff in error, vs. THE WATER 
Lor Company oF CoLuMBus, defendants in error. 






[2.] In trespass, if the jury find for the defendant, when it is conceded that 
the plaintiff is entitled to recover nominal damages, another trial cannot be 
avoided, by tendering to the plaintiff one dollar and costs. 






[1.] Every riparian proprietor, above the ebb and flow of tide water, is en- 
titled to the land covered by the water to the middle. thread of the river; 
on the Chattahoochee, this extends to the boundary of the State on the 
Western bank. 

[3.] In an action of trespass, the defendant may claim the locus i in quo to be 

his soil and freehold, or the soil and freehold of a third person, by whose 

authority he entered. 














Trespass, in “Muscogee Superior Court. Tried before 
Judge WoRRELL, at December Term, 1855. 










Seaborn Jones brought suit against the Water Lot Com- 
pany of the City of Columbus, for a trespass, in overflowing the 
water wheels of plaintiff ’s mill, by erecting and raising.a dam 
below, and causing the water to flow back. Plaintiff claimed P 
under a grant from the State of Georgia, and proved on the 
the trial the trespass laid. It was also proved that plain- 
tiff’s own mill-dam, extended across the river;.and without 
extending across, the mill would be worthless. 

The Court charged the Jury, that if- they believed that 
the plaintiff’s dam did not extend across the river, his mill was 
valueless, and he could not recover for overflowing his wheels; 
and, if they believed it did extend across the river, then it 
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was erected on land not conveyed: by the State: to him, and 
he had no right to recover, except nominal damages for over- 
flowing his land. 

The Court declined to charge the following requests: 

1. That if plaintiff erected his dam on the land belonging 
to the State, he was accountable only to the State, and that 
it did not justify defendant’s trespass. 

2. That,the plaintiff could recover for a trespass to property 
in his possession. 

3. That the charter of the defendants did not authorize 
the erecting of a dam and the trespass on plaintiff. 

The charge given, and the refusals to charge, are the errors 
assigned in this Court. 

A motion was made for a new trial, on the ground that the 
verdict was contrary to the charge of the Court, in this: 
that the Court charged that they should give the plaintiff 
nominal damages, when the Jury found for defendants. The 
Court ordered a new trial, unless defendant would pay the 
plaintiff nominal damages and the cost; whereupon, defend- 
ants tendered the plaintiff one:dollar for damages, and seven 
dollars and fifty cents costs, which he declined to receive.— 
The Court refused a new trial, and this is also assigned as 
error. 


S. Jones, for plaintiff in error, 


J. JouNnson, for defendant in error. 


By the Court.—LumMPxKIn, J. delivering the opinion. 


{1.] The plaintiff is manifestily entitled to a new trial in 
this case. It was not disputed but that he was entitled to 
recover nominal damages, at least, for the overflowing of his 
land by the erection of the defendant’s dam; and so the 
Court charged the Jury. <A verdict was, notwithstanding, 
rendered for the defendant ; whereupon, the presiding Judge 
put the defendants upon terms, namely: that if they would 
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pay nominal damages and cost, a new trial would not be 
granted. One dollar as damages, and seven dollars ‘and fifty 
cents costs, being tendered in open Court and refused, a 
new trial was refused. 

The Court had no right to impose such terms. It is not 
unusual, where a verdict has been recovered for too much, to 
require the plaintiff to remit the excess to avoid another 
trial ; but we know of no practice to justify the case before 
us. Indeed, itis obviously against principle. What right 
has the Court to determine what the nominal damages shall 
‘be? Whether one dollar or five dollars ? 

But, waiving this view, there is another objection to this 
proceeding, which is insuperable. The plaintiff was entitled 
to a verdict, because it established his right; and the Court 
had no, power to deprive him of this advantage; one which 
avould serve to answer many valuable purposes. 

[2.] But we go further: In our judgment, the law of the 
case, generally, was misapprehended. In Young vs. Cal- 
houn § Harrison, (6 Ga. Rep. 180, 141,) this Court held, 
that grants of land; bounded on rivers above tide-water, or 
where the tide does not ebb and flow, carry the grantee to 
‘the middle of the river. And that in grants bounded by the 
‘Chattahoochee, this riparian right extended to the opposite 
bank; that, and not the river itself, being the western boun- 
dary of Georgia. 

And we see nothing to change or modify that opinion. 
‘True, the plaintiff’s fraction, No. 1, is bounded by the Chatta- 
hhoochee River ; but by construction of law, it reaches to the 
opposite shore, unless there are expressions in the terms of 
the grant, taken in connection with the situation and condi- 
tion of the land granted, which clearly indicate the intention 
of the State to stop at the eastern edge or margin of the river. 
We see in the grant to Col. Jones, the plaintiff, no reserva- 
tidn or restriction, express or necessarily implied, which con- 
trols the operation of the general presumption in favor of ri- 
parian proprietors, and which makes his particular grant an 
exception to the general rule. 
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And whether the majority of the Court were right, in How- 
ard vs. Ingerrold, (18 Howard’s Rep. 381,) in holding that 
the true boundary between Georgia and Alabama, was the 
top of the high western bank of the Chattahoochee River, 
where vegetation begins to grow, and leaving the bed of the 
river and western shelving shore within the limits and juris- 
diction of Georgia; or Mr. Justice Nelson and the minority, 
held the better opinion, in making the ordinary water-mark 
the true western boundary of this State, Col. Jones was 
equally entitled to construct his dam across the river. 

But suppose Col. Jones, as a riparian grantee, was re- 
stricted to the thread or middle of the stream; still, was he 
not entitled to maintain trespass against the defendants? 
They rely upon a charter from the State, and a conveyance 
from the City Council, made in pursuance thereof. The Act 
of Incorporation of 1845 has been read, but the deed or deeds 
made to the Water Lot Company, by the City Council, have 
not been produced. We are judicially ignorant, therefore, 
of their contents. According to the Act of 1845, the dam 
of the Water Lot Company was to be built in pursuance of 
the contract made with the Council. Suppose it should turn 
out tobe true, as represented by Col. Jones to be the case, 
that these conveyances only authorize a dam to be constructed 
five feet high, which would not interfere with plaintiff’s mill, 
and they have erected one between seven and ten feet, ac- 
cording to the proof in the record, and by reason of said ex- 
eess the plaintiff’s water-wheel is overflown, is it not appa- 
rent that the charter from the State and the deeds from the 
Council, would constitute no justification for the damage done 
to plaintiff’s property ? 

[8.] The defendant in trespass may plead liberam tene- 
mentum, not only in himself, and thereby prevent a recovery, 
but likewise in.another, with whom he is in privity. And 
some of the authorities go so far as to say, that the defendant 
may make this plea available to himself, by procuring the 
authority of him who owns the freehold, to plead in bar of 
the plaintiff’s possessory right. (2 Salk.453. 7 7. R. 355. 1 





AMERICUS, JULY TERM, 1855. 548 


Jones vs. The Water Lot Co. Columbus. 








Saund. 299—4, note.) But no such authority has been dele- 
gated by the State to these defendants. At any rate, none 


such has been produced. 
In any view of this case, then, the judgment of the Court 


below was erroneous, and a new trial must be granted. 





